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ATTORNEYS LLP ] downeybrand.com

Katharine E. Wagner
kwagner@downeybrand.com

‘November 2, 2007

ViA COURIER : . ’

Office of Chief Counsel

State Water Resources Control Board
The Joe Serna Jr./Cal EPA Bulldlng
1001 I Street, 22nd Floor
Sacramento, California 95814

Attn: Jeannette L. Bashaw, Legal Secretary

Re:  Petition for Review; Preliminary Points and Authorities in Support of Petition
(Water Code Section 13320) regarding matter of San Francisco Regional Water
Quality Control Board’s Adopting an Order Requiring Mayhew Center to conduct
Action at 3301-3341 Vincent Road, Pleasant Hlll CA (Regional Board File No.
07S0183)

AN
i

Dear Ms. Bashéw‘

Enclosed please find the Petition for Rev1ew of Mayhew Center LLCin'the above matter.
Thank you for your attentlon to this matter.

Please do not hesitate to contact me_i_f you have any questions.
Very truly yours,
. DOWNEY BRAND LLP

M

atharine E. Wagner

888272.1

cc: Bruce Wolfe, Executive Officer, SFRWQCB
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DOWNEY BRANDLLP -
KATHARINE E. WAGNER (Bar No. 119429)

-GREGORY T. BRODERICK (Bar No. 220871)

555 Capitol Mall, Tenth Floor
Sacramento, CA 95814-4686 -
Telephone:  (916) 444-1000
Facsimile: (916) 444-2100

Attorneys for Petitioner -
MAYHEW CENTER, LLC

" BEFORE THE

_CAL‘IFORNIA STATE WATER RESOURCES CONTROL BOARD

‘In the Matter of Mayhew Center, LLC’s,

Petition for Review of Action by the San
Francisco Bay Regional Water Quality
Control Board Adopting An Order
Directing Mayhew Center, LLC, to

- Conduct Action on, Its Property at 3301-

3341 Vincent Road, Pleasant Hill, CA
(File No. 07S0183),

PETITION FOR REVIEW;
PRELIMINARY POINTS AND
AUTHORITIES IN SUPPORT OF
PETITION (WATER CODE SECTION
13320) )

¢
immediate’ costly and unwarranted remedial investi g_ation for tetrachloroethene (PCE) on its

property. This is in spite of Mayhew's cooperation with the Regional Board and the impossibility

“and illogic of the required measures, which ignore the upgradient potent1a1 source. A copy of this

.Order dated October 3,2007 and entltled “Approval of Supplement to Scope of Work to Address

Data Gaps, 3301 -334] Vz_ncenz‘ Road Property in Pleasant Hzll, Contra Costa County,” is

attached as Exhibit A (“October Order™).

Mayhew owns a 3-acre commercial site that shares a boundary with Walnut Creek Manor,

a large campus of senior housing and other uses. Activities at Walnut Creek Manor are supported

by extensive maintenance and waste storage facilities where contamination has been found. The

soil and groundwater near the property boundary contains elevated concentrations of PCE,

1
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commonly used to strip paint or degrease metal. In December 2006, the California Reg10nal ’
Water Quahty Control Board, San Francisco Bay Region (“Regional Board”) separately ordered
each of Mayhew and Walnut Creek Manor to conduct 51multaneous investigations of the PCE

' phime. A copy of the Order issued to Mayhew, entitled “Property at 3301 -3341 Vincent Road,
Pleasdnt Hill, -Contra Costa County — Order Requiring Report on Soil and Gronndwaz‘er .
Characz‘erizaz‘z‘qh Pursuant z‘o‘ Wdter Code Section 13267,” is attached as Exhibit B (“December
Qrder”). Mayhew appealed the December Order, but the State Board dismissed the appeal. The
part.ies are now litigating the matters 1n Contra Costa County Superior Court. A copy of
Mayhew's Petition for Writ of Mandate and its Peﬁtion for Reniew of the December Order are

_ attached as Exhlblts Cand D, respectlvely | | ‘
o Despite the pending appeal and Mayhew s good faith cooperatlon since issuance of the
December Order, additional requirements have been imposed upon Mayhew in yet another -
Section 13267 order, forcing this ﬁn‘ther appeal. Mayhew should not have been forced to appeal
again, and iS further damaged by the continuing faiIure of the Regional Boa:rd to afford Mayhew |
due process of law. The events éince the December Order illustrate the inevitable results of the

~

*Reglonal Board's stubborn dlsregard of the facts and pohcy and 1mpos1t10n of requirements-on a

v_contlnues to close its eyes to the unbearable burden that the Regional Board and larger nelghbor
v\ar_e inflicting on a small property onmer; These actiens make confirmation of the PCE source
impossible, and therefore block any opportunity for Mayhew to defend ifself againsf an endless
stream of demands and potential claims of outside pames or to protect its property value. ThlS
appeal affords an opboﬂunlty for the State Water Resources Control Board finally to intervene
and correct the wasteful and unlawful actions of the Regional Board, thereby also i 1mprov1ng the

proépects that real progress can be made at the affected properties.

1. Petitioner’s mailing address is as follows:

Mayhew Center, LLC
Attn: Dean R. Dunivan
3317 Pleasant Hill Rd.
Pleasant Hill, CA 94523
ddunivan@yahoo.com
' ' 2
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All materials and documents generated in connection with this Petition for Review should

- be provided to the counsel of record for Mayhew at the following address:

Katharine E. Wagner

Gregory Broderick

Downey Brand LLP. _

555 Capitol Mall, 10th Floor.
Sacramento, California 95814 A
Telephone: (916) 444-1000
kwagner@downeybrand.com
gbroderick@downeybrand.com

2. Mayhew seeks review of a new Order 1ssued by the Executive Officer of the

Reglonal Board pursuant to Sect1on 13267 of the Cahfomla Water Code The October Order

' requ1res Mayhew to conduct additional sampling to characterize the Vadose zone and

groundwater in certam locat1ons on the Mayhew property. In add1t10n the October Order

\requlres Mayhew to subrmt within 12 weeks, a report contalmng results of the 1nvest1gat10n

according to the workplan. On its face'the October Order mandates mvestlganon to begin
immediately, the totality of which is an extraordinary cost and effort. The burden of identifying
the vertical and lateral extent of the contamination should not be imposed before the Regional
Board’s identification of the source of the contamination. To eontiuue to pursue Mayhew’s
compliance with orders outhmng mcreasmgly extensive 1nvest1gat10n on only the downgmdzem‘ -
side of a boundary Zzne demonstrates serious ﬂaws in the Re01onal Board’s 1mplementat1on of

Sect1on 13267.

3. The October Order was issued on October 3, 2007. This Petition is filed pursuant

'to Section 13320 of the Water Code, which authorizes any aggrieved person to petition the State _

Board to review any action ~(or failure to act) by a Regional Board. See Water Code, § 13223

~ (actions of the Regional Board shall mclude act1ons by its Executive Officer pursuant to powers.

and duties delegated to him by the Regional Board).
4, . Mayhew challenges the October Order on the following grounds: The Order
violates Cali_fornia law substantively and procedurally. Mayhew has suffered and continues to

suffer irreparable and other harm based on violation of its constitutional rights to due process in

! October Order, attached as Exhibit A.

3
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the Regional Board's issuance of the October Order, and the Regional Board's failure to comply
with procedures required by the Water Code and State Water Resour_ces Control Board ,
Resolution WQb 92-49 ("Resolu‘tioﬁ 92-49"). |

The Regional Board’s Order fails to comply with of Water Code Section 13267 and
Resolution 92-49. The October Order makes no mention of the cost and burden of producmg the
requested reports. The burdens associated with conductmg the required study far outweigh its
alleged benefits.

The Regional Board’s inexplicable actions in this case violate both Resolution 92—49 and

Water Code Section I3267’s command to facilitate cost-effective phased investigations. The |

‘Reglonal Boa:rd determmed that Mayhew isa dlscharger or suspected dlscharger by relying on the

barest p0551b1hty of a discharge and i 1gnor1ng or unfairly dlscountlng the overwhelming evidence

indicating that Mayhew is not the source. This decision is arbitrary and capricious, violates

| Sect1on 13267 and conflicts with this Board’s formally adopted policies.

The additional 1nformat1on Requlred by the October Order improperly spec1ﬁes the

_ manner by Whlch Mayhew must comply with the October Order, the December Order and Water |

Code Sectlon 13267

Mayhew has completed its workplan to the satlsfactlon of the Reglonal Board. Any

_further actlon by the Regional Board to force reportlng on the 1nvest1gat10n is premature, and is

based solely on assumptions and speculation, not supported by ﬁndlnos based on evidence in the
record. The evidence does not provide a legally sufficient basis for the requested reports.
5. Mayhew 1s aggneved because the Regional Board is asklng it to collect extensive

1nformat10n that is not appropriate based on the lack of knowledge about the source of the

' contammanon, and the high probability itis on'the upgradient property with existing PCE

findings. Mayhew is a small business, occupying property nearly one-tenth the size of the Walnut
Creek Manor’s property. As a good actor, and because the appeal of the December Order -
continues, Mayhew has been.complying With the December Order, expending large amounts of
its limited funds on technical reports by a well recognized consulting firm experienced inthe

field, LFR. Walnut Creek Manor has stridently‘ refused to comply with its December 2006 Order
. 4
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(“Walnut Creek Order™), and has simply repeated the same misleading factual assertibns long
since countered by the evidence. That Walnut Creek Manor apparently feels 1mpumty from
enforcement is not surprising, based on the Regional Board's fallure to contradict these assertions
and failure to issue any serious response. Yet thie Regional Board continues to push Mayhew to
initiate the majority of the investigation. Mayhew strongly disagrees with the Regional Board’s
characterization of Mayhew as a discharger and with the simultaneous nature of investigating |
both upgradient and downgradient properties at once. The notion :rhaf it is necessary or even
eppropriate to seek information about the vertical or lateral extent of the contamination prror ro
identifying a source further demonstrates the serious ﬂavrs in the Regional Board’s approach. '
Mayhew respectfully submits tha%t the State Board may not allow the Reglonal Board’s irrational,
unlawful, and arbltrary actlon to push an innocent business into financial peril.

6. Mayhew requests that the State Board grant the rehef requested in this pet1t10n as
set forth in the Request for Rehef ' /

. ) oo
7. Mayhew’s statement of points and authorities in support of the issues raised by

)
- this Petition commences below. -

8. A eopy of this Petition is being sent by ﬂrst—_class mail to the Regional Board, on-
Noverrlber 2,2007, to the attentronof Mr B_ru’ce H. Wolfe, Executirfe Ofﬁcer;

| 9. The Oet’ober ”Order was’ issued te Mayhew without any formal prdcedure or notice

and opportumty to comment on the record See 23 Cal. Code Regs §§ 2050(a)(9). Nevertheless,

Mayhew has been in continuing negot1at10ns with the Regional Board and has raised-its

substantive concerns and objections during these discussions and correspondence.? Many of the

fundamental concerns and objections mirror those set out in the Petition for Review before the

State Board of the December Order, a copy of which is attached as Exhibit B. In addition, the

- LFR reports submitted in response to the December Order describe relevant technieal facts and

judgments underlying many of these concerns and objections.

10.  Mayhew requests a hearing to address the contentions in the Statement of Points

2 See Letter from LFR to Elizabeth Allen, Regional Board (August 31, 2007), attached as Exhibit E.
5
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and Authorities in accordance with Title 23, California Code of Regulations, Seotion-2052‘(c), and
{ .

reserves the right to request an opportunity to present additional evidence. See 23 Cal. Code

Regs., § 2050.6. |
STATEMENT OF POINTS AND AUTHORITIES
I INTRODUCTION. ‘

A, The Downgradient Property.

The fundamental question being posed in this case is whether the Regional Board has
authority ﬁndcr Section 13267 of the Water Code to require a downgradient property owner to
characterize the three-dimensional extent and concentratiops of soil ahd gro;ndwatef impacts .
without acknowledgmg or pursing the source of those impacts: The Reglonal Board has devised -
an approach holdlﬁg fhat separate but SJmultaneous 1nvest1gat10ns are needed on both upgradlent
and downgradient propertles to define the water quahty threat posed by PCE, desplte the State

Board’s Resolution No. 92-49 niandating “a r_easonable effort to identify the dischargers

| associated with the discharge.”3 While Mayhew acknoWIedges that the same Resolution requires

that the Reg10nal Board 1dent1fy one or more persons assoczated wzth a dzscharge to undertake an |

more part1e__s _to ,ﬂae’table. The selective and oyer-_zoalous mvolvement_ in and pursuit of
Mayhew’s invostigation raise substantial faotual and logal issues that ca11>for review by the State |
Board. - - . ' '

The Regional Board has no authoritSr to impose extensive soil and groundwater

investigaﬁon requireménts on the basis of an unsupported and highly speculative conclusion that

‘the Mayhew property is a source of the PCE. ‘There is no indication that PCE was ever used at -

the Mayhew property, and specific information from the physical setting and competent and

thorough technical reports on site history provides evidence that PCE Was'n_ot used and that no

-~

/

3 State Water Resources Control Board Resolution 92-49, available at
http://www.swrcb.ca.gov/resdec/reslin/other/rs92-49.html (last visited November 2, 2007), at 1.B.

6
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_ the plume in the downgradlent area.

activities took place in the irnpacted portion of the Mayhew property.* The Regional Board has
never indicated it has contrary evidence or disagreed with the submissions of information on
these subjects by Mayhew Center and prior occupants of Mayhew Center.

Data collected on the Mayhew property showed elevated concentrations of PCE near the
border of the upgradient Walnut Creek Manor site, where testing was done expressly to look for
1mpacts of Walnut Creek Manor activities. The Regional Board found that PCE l1kely was used at
the Walnut Creek Manor property in “fuel and chemical storage equlpment maintenance,” and
other activities.” The site of these historic activities is located near Walnut Creek Manor’s border
with Mayhew and could be contributing to pollution at. Mayhew s downgradlent site.® (See, for

example the photographs included in Attachment A, and Figures 2 and 3 to the Conceptual Slte

. Model and Data Gap Evaluatlon) Note there are no structures sewer lines or piping on the

Mayhew Center side of the boundary near thé fenceline, just a parking lot.”) Even if the Regional
Board’s speculations were supportable, proper research of the contaminated groundwater and soil
would, at a minimum entail investigation of both sides of the boundary line to find the discharger,

not Saddling'only one potentially innocent party with determining the three-dirnensional extent of

. ’ BN
rrrrr . \

See Conceptual Site Model and Data Gap Evaluation, 330] 3341 Vzncent Road Property, LFR, May 16, 2007

(Section 3.4), attached as Attachment 1 to Scope of Work to Address Data Gaps, LFR, May 30, 2007 ("Conceptual

Site Model and Data Gap Evaluation"), attached hereto as Exhibit F; February 2, 2006 Technical Report by the
Former Officers of Etch-Tek, Inc. and April 14, 2006 letter and Declaration of Mr. Ken Beard (Exhibit C to
Mayhew's J anuary 2007 Petition for Review attached as Exhibit D hereto).. The site history in the Conceptual Site
Model and Data Gap Evaluation (p. 6) explains as follows, "According to chemical use information assembled by
former officers of ETI (Beard, 2006), chemicals used at the former ETI facility were limited to acids (hydrochloric,
sulfuric), flux solution, metalic solutions, caustic soda, and isopropyl alcohol (IPA). This historical chemical use
data indicates that organic solvents used at the ETI facility. was limited to IPA, and did not include chlorinated
solvents. This reported chemical use history is consistent with EPA literature and indicates that PCE was not used at
the ETI facility.” No disagreement with this information or EPA references provided by LFR have been expressed
by the Regional Board.

® See Regional Board Order to Walnut Creek Manor (December 14, 2006) attached hereto as Exhibit G, at 3.
6 .
See id.

7 See. e.g. Conceptual Site Model and Data Gap Evaluation, Section 3.0 (utility survey)).
7
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Order, Mayhew has complied with the December Order and has prepared extensive technical

‘reports, going beyond what should have been required and extending as. far as possible without

the participatic')n‘of the upgradient property.8 Mayhew has repeatedly asked for access to the
Walnut Creek Manor Property and received rej ections or no re‘ply’.gh

The Regional Board has not taken enforcement action against Walnut Creek Manor
despite issuing a (mildly worded) Notice of Violation in March 2007."° In fact, full compliance
with the October Order would be impossible for Mayhew to achieve in the absence of the

cooperation of the upgradient owner. But most importantly, there is no legal basis to require

- completion of the Work by Mayhew. This Petition arises out of the Regional Board’s misguided

attempt to push fo'r'wa-rd.an investigative design that is deficient in both its practical and legal
bases. ' . - o o \

B. December 14, 2006 and October 3, 2007 Orders.

Qn De,cember 14, 2006, following an appeal to the State Board to require investigation at
Walnut Creek Manor, the Regional Board issued Section 13267 orders to both Walnut Creek
Manor and Mayhew. The December Order required Mayhew to subrnit a soil and groundwater
testrng plan by J: anuary 26 2007.1 The December Order farled ent1rely to address Mayhew S

contentlon that any testmg that occurs on Mayhew S property 1s unllkely to be of much value untll

commrtments of the Reglonal-Board that it would ensure that the upgradrent work be .cempleted,

and that this would be done before‘Mayhew Center would be required to carry out any work. 12

{

. » ) )

¥ See Scope of Work to Address Data Gaps (May 30, 2007), attached hereto as Exhihit F,at Attachment 1.

® See Letter from J. Scott Seyfried, LFR, to Milt Eberle and Marilyn Boswell, Walnut Creek Manor (October 12, -
2007), attached hereto as Exhibit H (attachments omitted); Email from Brian Kelly, Duane Morris LLP, to Gregory
Broderick, Downey Brand (August 2, 2007), attached hereto as Exhibit I; Letter from Brian Kelly, Duane Morris
LLP to Bruce H. Wolfe and Mary Rose Cassa, Regional Board (May 5, 2006), attached hereto as Exhibit J.

10 See March 21, 2007, Notice of Violation of the December 14, 2006 Order (“Notrce of Violation”) attached hereto
as Exhibit K. .

' See December Order, Exhibit B.
2 Letter from Bruce Wolfe to Mayhew Center (February 11, 2005), Exhibit L to the J anuary Mayhew Petition for

 Review attached as Exhibit D to this Petition; letter from Bruce Wolfe to Michael Bonnifield, counsel to Mayhew

Center (November 14, 2005); see also Case Transfer (September 2005), Hookston Station, Exhibit N to the January
Mayhew Petlt_lon for Review.

8
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Mayhew appealed the December Order to the State Board on January 16, 2007 and

currently has pending before the Super1or Court of California a pet1t10n for writ of mandate to set

. aside this order. In the interim, the Regiona_l Board ordered Mayhew to submit by January 4, 2008

a report containing the results of the investigation pursuant to the work plan ordered on December
14, 2006. This October Order demonstrates further that the Regional Board is unréasonably
selecting Mayhévé, the downgr'adientproperty owrter, to bear the brunt of the investigative

responsibilities.

. THEORDER VIOLATES CALIFORINIA LAW SUBSTANTIVELY AND
PROCEDURALLY. |

- A The Additional Information Required by the October Order Improperly Spe01ﬁes

- the Manner by Wthh Mavhew Must Comply.

State law mandates that “no waste discharge requirement or other order of a Regional

Board . . . shall specify the design, location, type of construction, or particular manner in which

: ccmpliance may be had.”® Thus, the Regionai Board may limit or prohibit discharge and

establish ati’meframe for achievement of f prescribed limitations, but the Regional Board may not

mandate how to achieve those 11m1tat1ons S

take place in the 1mmed1ate vicinity of Bu1ld1ng 2" and in the sewer lateral from that bulldmg

'LFR's techmcal repoxts stated that this area was not a data gap due to information in the Hookston

Station remedial project as well as site information, and the Regional Board never made a

¢

3 Cal. Water Code §133 60(a)(emphasié added). '

% 1d; Tahoe- Slerra Preservation Council v. SWRCB, 210 Cal.App.3d 1421, 1438 (1989) (“the Water Board may

 identify the disease and command that it be cured but not dictate the cure . .”) (emphasis added); see also City of

Los Angeles v. SWRCB Case No. BS 060 957 [related case City of Burbank v. SWRCB Case No. BS 060 960],

-Statement of Decision (April 4, 2001) (finding that the requirement for a particular treatment or its equivalent

violated Water Code Section 13360; this portion of these two decisions were not appealed by the State Water
Resources Control Board, and remain controlling law). .

15 October Order attached as Exhibit A, at 1.

9
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' supported technical conclusion to the contrary.’® The specified location is clearly well
Ppo! C _ ‘ ‘ y

downgradient of the previously detected PCE. Besides being scientifically unjustified, this is an
obvious contravention of the prohibition against dictating the location of compliance. If Mayhew

samples somewhere else besides that prescribed location, Mayhew will be out of compliance at

 that location. Therefore, the October Order’s additional requirement to take specific samples

_vrolates Section 13360
Second the Reglonal Board’s October Order v1olates Water Code Section 13360 because
it appears to be dictating the manner in which Walnut Creek Manor and Mayhew investigate the |
source of the discharge. By mandating that Mayhew sz’mu?tdneously investigate the contamination
with Walnut Creek Manor, then ordering tnat testing proceed in the absence or‘ upgradient wori{,
the Regronal Board is spec1fy1.n.gvtne des1gn of Mayhew’s investigation. Without sequentlal
phases which build on the information gained at each step, the investigative design the _Board
mandates is bound to fail."” This deprives Mayhew and Walnut Creek Manor of the a:bility to nse
their ingenuiry‘to’determine the method by which to comply with Water Code.'® The Qctojaer '
v Qrder is clearly contrary to the _prohibitory mandate in Water Code Section 13360.

For these reasons, the State Board should ﬁnd that the Regional Board’s October Order.

: Vlolated Water Code Sectlon 13360 and Vacate the Order

B', Mavhew is the Victim of a Serious Abuse of Process -
The California Constitutionr‘_eoognizes a due process liberty interest in freedom from

- arbitrary adjudicative procedures. 19 This includes the right to respond orally before a responsible

¢ Letter from LFR, supra n.2, attached as Exhibit E, at 2 (“As presented in the [Conceptual Site Model] report,
groundwater quality data and passive soil gas data collected downgradient from the Mayhew Center Buildings and
associated séwer later and sewer main connections do not indicate the presence of a source for PCE. These data are
consistent with a lack of historical PCE use at the Site. As such, additional characterization work in the sewer lateral
area of Building II requested by the [Regional Board] is outside of the data gaps 1nc1uded in the [Conceptual Site
Model].”); Site Conceptual Model and Data Gap Evaluation, Section 4.1, p. 9.

1" Letter from LFR, supran.2, at 5 (“Data collected on either side of the property boundary can be accurately
interpreted and assessed only relative to surrounding data in order to establish concentration gradients and to identify
the apparent source. As a result, the sampling proposed on [Walnut Creek Manor] is necessary to meet the objectives
of the December 14 2006 directive.”)

18 See Tahoe-Sierra Preservation Council v. SWRCB, 210 Cal.App.3d at 1438 (“Sectlon 13360.is a shield against
unwarranted interference with the ingenuity of the party”)

1 California Constltutlon, Art. 1§ 7. See also United States Constitution, amend. XIV, § 1.

10
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official and to introduce factors into the decision-making process that might not otherwise be

' considered. The Regional Board has deprived Mayhew of its due process rights in both the

December and October Orders. Given the significant property and liberty interests at stake, due
process requlres a hearing before a neutral officer and/or the right to confrontanon cross-
examination, and other formal hearmg rights. By requiring action on the December Order within
30 days, the Regional Board rendered these due process protections meaningless because the

December Order took effect before any kind of an opportumty for a hearing or review. The

~

October Order’s 12 week deadline for a report of the mvestlgatlon pursuant to the December

(
Order compounds these injuries by threatening non- comphance penalties where comphance may

be impossible (due toa lack of aceess to the adj acent property) In addition, the October Order

heaps addmonal 1nvest1gat1ve requrrements on Mayhew even prior to resolution of the _]udIClal

/

appeal of the December Order.

c)

Throughout its involvement with Mayhew, the Regional Board has acted as though it has
a pre-determined agenda to require Mayhew to investi gate and/or cleanup the property regardless
of the facts or evxdence The Reglonal Board bears the burden of providing reasonable ewdence

showing that the target of a Section 13267 Order is a drscharger Board staff may neither

selectlvely rev1ew data nor may they retaliate agamst parties. Who challenge Reglonal Board

‘actions. In this case, Regional Board staff threatened penalty enforcement action and alleged

non-complia_n‘ce'with_ an order that had been rescinded.” The Regional Board’s continued abuses,

whether through bumbling or malice, must not be allowed to continue. Mayhew has suffered and

' is suffering irreparable and other harm based on the December and October Orders. Respectﬁllly,

Mayhew will continue to suffer such irreparable and other harm until the State Board sets aside

 the October Order or the December Order, on its own motion.

- 2 An Order of July 29, 2005, which was never supported or justified, was deemed satisfied or withdrawn in a

meeting in August. Suddenly, the Order was “revived” in a Notice of Violation of September 27, 2005. Mayhew’s
efforts to seek review of the Notice of Violation-(obviously itself issued after expiration of the appeal period for the
July 29, 2005, order) were deemed untimely by the State Board’s Office of Chief Counsel. Mayhew’s efforts to
address the merits of the matter with Regional Board management have been continually rebuffed.

11
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III. THE BURDENS ASSOCIATED WITH CONDUCTING THE REQUIRED
STUDY FAR OUTWEIGH ITS ALLEGED BENEFITS.

Under Water Code Section 13267,‘ an order may be issued only if the burdens of the
investigation on the order recipient bear a reasonable relationship to the need for the report and
the benefits to he gained thereby.?' This test is not met in this case. Mayhew maintains that the
nominal benefits of fully characterizing the three-dimensional extent of concentrations of PCE; as
oioposed to making a reasonable effort to determine the source of the contamination are far less
than the tremendous burdens of the/study, Wthh appears to preordain even another, more costly
round of work after the soil vapor study.

A . The Regional Board’s Order Fails to Comnlv with the Prov1s1ons of Sectlon 13267

‘and Resolutron 92 49

Water Code Section 13267(5)(1) authorizes a Regional’Bcard to investigate the quality of |

- waters in its region by requiring drschargers to conduct 1nvest1gat10ns but requires the Regional

Board to ensure that the “burden, including costs of these reports shall bear a reasonable
relatronshrp to the need for the reports and the beneﬁts to be obtained from the reports.”**

Resolution 92-49 fills out thls cost/beneﬁt analys1s requrrement explaining that the Reglonal

drscharger bears a reasonable relatlonshlp to the need for the reports and the benefits to be
obtalned from the reports »2 The ReglonaI Board’s October Order fails to comply W1th both the -
substance and procedure of Section 1326‘7_and _R_esolutlon 92- 49 ' |

| F1rst the October Order does not even mention, much less consider or estimate, the cost
of executlng the workplan. Second the Reg1ona1 Board failed to consider the economic impact

upon Mayhew, or to explain its balance of costs and benefits. Because the October Order does

not merely carry out directives from the December Order but establishes new requirenients, the

2 Water Code, § 13267(b)(1)

%.1d.; accord City of Arcadia v. State Water Resources Control Bd., (2006) 135 Cal.App.4th 1392, 1413.

» See State Water Resources Control Board, Resolutlon 92-49, supra n.3, at III.B.
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Regional Board must consider anew the additional costs to Mayhew of the investigation and
report ordered by the approval of'the workplan. Section 13267 provides that “the regional board
shall provide the person with'a written explanation with regard to the need for the reports, and

shall identify the evidence that supports requiring that person to provide the reports.”** But the

Regional Board failed to provide a written explanation of why the investigation and report are

cost-effective or \ivhat evidence supports its decision.

: Thirdfand perhaps not surprisingly given the Regional Board’s failure to engage in a
meamngful evaluation of costs and benefits—the investigation proposed by the Regional Board is
not cost-effective. Resolution 92-49 indicates that one of the key methods for a cost-effective
investigation 1s the ability to ;‘fo'cus investigative activities on locations and Wastes or materials
handled at the site.”? In Mayhew .s case, the only way to focus on the locat1ons ‘where the waste
may be is to characterlze the_npgradient source first. As explained more fully in Mayhew S
appeal of the December Order before this State Board, there is nothing but bare speculation that
foi*mer tenants of the Mayhew pioperty used PCEs at the site in the 197 Os; On the other hand,

there is evidence indicating that the upgradient Walnut Creek Manor property is a likely source of

the PCE contamination. -

- Further, Resolution 92 49 suggests that a progresswe or phased 1nvest1gat10n is not only

' appropriate but the default 2 In fact paragraph IL.A.2 of the Resolutlon 1nd1cates that deviation

from the progressive approach is only appropriate in case of emergency, imminent threat of

pollution, delayed investigations, or very small discharges.”” A reasonable, cost-effective, phased

' investigation at this point would first look to the probable source of PCE at the Walnut Creek

Manor and then work its way.‘downgradient. The pollution levels will likely act like a roadmap,
indicating where to look next. Knowing the path and the point at which the PCE transitions from -

Walnut Creek Manor to the Mayhew site will show consultants where to look for PCE on the

2 Cal. Water Code § 13267(b)(1) (emphasis added).
- 2 Resolution 92-49 at {IIL.D.1.a. : , .
- % Resolution 92-49 at §ILA.1. ' ‘
77 Seeid. at ] ILA.2(a)-(d).
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Mayhew property.

Such a phased approach is more likely to reduce costs for all parties lnvolved, lead to a
better understanding of the extent of the PCE contamination, and reduce the overall
environmental impact. The State Board’sown policies are in accord. Resolution 92-49 declares
that "‘[o]verall costs have increased” when cleanup activities “have had no positive effect,” and
that such inefficient action has even “exacerbated the pollution.”®® Phased investigations
“facilitate adequate delineation of the natnre and extent of the pollution, and may reduce overall
costs and environmental damage.”” This .Board has also recognized that “investigations |
inherently build on information previously gained,”*° the thrust of Mayhew’s argument. A
log1cal 1nvest1gat10n at the upgradlent source is llkely to tell regulators where to look for PCE on
1ta loror)erty and 1S hkely to lead to a more efﬁcrent faster cleanup

) vaally, this Board has recogmzed that “improperly planned investigations” often result in
“greater costs or increased environmental damage.”™’ The Regional Board’s haphazard;
spasmatic activities in this case have resulted in improper planning, .and threaten to impose
greater costs on l\/layhew and to delay site cleanup, leaving the PCE at ‘ele\tated levels;'in‘both_‘soil'
and groundwater The Regional Board has not considered the contamination that has been found
within Walnut Creek Manor s property in waste rec.yolrng. and storage areas. The Regional .'
Board’s 1nexpllcable actlons 1n this case vrolate both, Resolutlon 92-49 and Water Code Section

13267°s command to facilitate cost-effective, phased investigations, and must be vacated.

2 1d: at 7 14.

¥ 1d. at ] 15.
30 Id.
31 m.
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B. The Regional Board Labeling Mavhew a “Discharger” Lack_s Support in the
Record. |

Section 13267 does not authorize the Regional Board to order inv_estigations carte
blanche. Rather, that authority is limlted to a person “who has discharged, discharges, or is
suspected of having discharged or discharging, or who proposes to discharge waste within its
region.” In making its decisions, the Board must rely on “relevant evidence,” 3 which the
statutory scheme defines as anything “on which responsible‘ persons are accustomed to rely in the
conduct of serioua affairs.” Resolution 92-49 confirms this understanding, and includes anon-

exhaustive list of ten routme forms of evidence that the Reglonal Board may use.’ T-Tere 'the

: _Reg1onal Board deterrmned that Mayhew isa d1scharger or suspected discharger by relying on the

A

barest possibility of a discharge and i 1gnor1ng or unfalrly dlscountlng the overwhelmlng evidence
1ndlcat1ng that Maj jh“W is not the source. This decision is arbitrary and capricious, violates
Section 13267, and conﬂlcts with this Board’s forrnally adopted policies.

- There is no indication that anyone has ever discharged anything at the Mayhew property.

"R’a'ther the vast weight of the evidence su'ggests that the upgradient Walnut Creek Manor~‘

o p1 ope1 ty is-the sour ce.. First, the Regronal Board has determmed that Walnut Creek Manor is at

‘ .1ssued to Walnut Creek Manor 1ndlcates that pollutlon near its boundary with Mayhew revealed

h1gh levels of PCE and that samphng downgrad1ent——1ust across the border onto MayheW ]

-}property—suggested that Walnut Creek Manor was the source.”® The Order to Walnut Creek

Manor also explains that the PCE pollution is clustered near Walnut Creek Manor’s former

2 Cal. Water Code § 13267(b)(1)
33 Id. .
M. Id. at-§ 13267(e).
% See Resolution 92-49 at | LA.

36 See Walnut Creek Manor Order, supran.5, attached hereto as Exhibit G, at 3 (“Your property is a suspected
source of PCE ... ™).

7 Seeid.

*® Seeid. at2-3.
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‘consistent with those policies, not ordered to take action.

maintenance facility and notes the discovery of a previously concealed S,OOQ gallon UST that was

in operation from 1963 to 1998 near the PCE “hot spot.”*® This informétion, along with Ihe
direction of gfoundwater flow beneath the properties, stroﬂglysuégests that the upgradient
Walnut Creek Manor campus is the source. In light of these facIs', Mayhew Center should be
treated as a landowner abqve contamingted groundweter niigrating from offsite consistent with
Regional Board policies, and provided assurance that it Will not be required to take action in

40

In contrast with the comparatively strorig evidence of PCE use at the Wélnut Creek Manor

- campus is the paucity of evidence that PCE was ever used at Mayhew’s site. The burden of proof

is on the RegionaI Board to-support its suspicion that PCE was discharged at the Mayhew site.

Iv.. EVEN IF THERE ISA POTENTIAL THAT THE SOURCE OF THE

POLLUTION IS NOT AT WALNUT CREEK THE REGIONAL BOARD’S

OCTOBER ORDER IS PREMATURE AND IS NOT SUPPORTED BY
FINDINGS BASED ON EVIDENCE IN THE RECORD.

~ Contrary to the }suspl_c_lon_s and speculation of Regional Board staff, currently-available

‘data do not suggest that Mayhew is the 'source of the PCE contamination At a minimum, any

: further s’cudles requlred by the December Order and resultmg Mayhew Workplan should be

“deferred until after Walnut Creek Manor has completed and begun 1mp1ement1ng its Workplan If

‘based on data from Walnut Creek Manor investigations the source is determmed to not be on
Mayhew property, as Mayhew believes will be the case, any further costs to Mayhew will be

'unnecessary. As discussed in Section JI above, Mayhew is strongly of the view that there is no

defensible technical basis for requiring Mayhew to investigate the three-dimensional extent and

concentrations.of PCE before the Regional Board ma.kee a reasonable effort to identify the

dischargers. This invalidates the October Order’s request for a report from a legal standpoint

i 39 See id. at 3.

0 See, e.g. Letter from Bruce Wolfe to George Walker Golden Gate Tours, regarding 3880 Vincent Road (December
19, 2006) (summarizing policy that no action would be required due to indications that source is "likely" upgradient -
and associated with other areas at the Hookston Station sources) No testing has been requ1red of 3880 Vincent Road
owners.
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- under the standard set forth in Water Code Section 13267

Mayhew has completed its Workplan to the satlsfactlon of the Reglonal Board Any
further action by the Regional Board to force reporting on the 1r1vest1gat10n is premature, and is
based solely on assumptions and speculation, not supported by ﬂndings based on evidence in the
record. The evidence does not provrde a legally sufficient basis for the requested reports

REQUEST FOR RELIEF

For the reasons set forth above, Mayhew respectfully requests that the State Board grant
Mayhew the following relief: ‘
AL That the October Order, as written, be rescinded by the State Board.

~ B..  That the'State Board direct the Regional Board either to: (i) make a reasonable

effort to 1dent1fy the dlscharger of the dlscharge or (ii) requrre 1nvest1gat10n of Walnut Creek
Manor prior to the initiation of investigation at Mayhew.
C. That the State Board direct the Regioﬂal Board to refrain from issuance of any

additional requirements under Section 13267 with respect to the Mayhew characterization of the

three-dimensional extent and concentrations of PCE and its environmental degradation products

until the resolutlon of the appeal of the December Order.

DATED: November 2, 2007 - DOWNEY BRAND LLP

—

e KATHARINE E. WAGNER
Attorney for Petitioner
MAYHEW CENTER, LLC
887365.7
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Qi Callforma chlonal Water Quallty Cuntrol Board

San Francisco Bay Region

. : . 1515 Clay Street, Suite 1400, Oakland, California 94612 :
da S. Ad: . > 3 .
L’;'ec‘:e ary fif’s - Phone (510) 622-2300 » FAX (510) 622-2460 Arnold Sg‘;:‘:)’;f;“egg"
Environmental http://www.waterboards.ca.gov/sanfranciscobay
Protection '

Date: October 3, 2007
File No: 0750183 (EA)

Mayhew Center, LLC
Attn: Dean Dunivan -
rddunivan@yahoo.com

3317 Vincent Road .
Pleasant Hill, CA 94523

SUBJECT: Approval of Supplement to Scope of Work to Address Data Gaps 3301 - 3341
Vincent Road Property in Pleasant Hill, Contra Costa County -

Dear Mr. Dunivan:

We have reviewed the supplement to the scope of work submitted for the Mayhew Center
property (LFR; August 31, 2007). This report was submitted to satisfy the requirement of our
August 14, 2007, letter condltlonally approving Mayhew Center’s Scope of Work (LFR; May
30, 2007) to characterize the three-dimensional extent and concentrations .of tetrachloroethene
(PCE) and its environmental degradation products in the subsurface. Approval of the May 30
scope of work was contingent on four conditions: 1) expansion of the passive soil vapor survey
south of the proposed extent, 2) additional investigation at the western edge of Building 2 to
either confirm or disprove the presence of a potential source area in the vicinity of the rear door,
3) sampling in the vicinity of the Building 2 sewer lateral, and 4) a description of the second
phase of the planned site mvestlgatlon along with a detailed schedule As explamed below, the

report is hereby approved.

The scope of work p;'Oposes a phased approach to the site investigation. The first phase will
consist of a passive soil gas investigation; subsequeént investigations will involve collection of
discrete soil, soil gas, and groundwater samples. We do not concur that the extent of the
proposed sampling is sufficient to either confirm or disprove whether solvents were discharged
via the roll-up door located in the western wall of Building 2. Consequently, additional
sampling will ultimately be required to characterize the vadose zone and, if appropriate,
groundwater in the immediate vicinity of Building 2. This data gap may be addressed 1mhally
through expansion of the passive soil gas investigation proposed in the first investigative phase,
or Iater via collection of discrete samples durmg the follow—on sampling.

According to the schedule proposed in the scope of work, recommendations for spemﬁc sample

locations for the follow-on sampling program will bé submitted to the Water Board 12 weeks from
approval of the scope of work. We encourage you to conduct the soil vapor sampling work:

Preserving, enhancing, and restoring the San Francisco Bay Area’s waters for over 50 years

;{Z. Recycled Paper
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Mr. Dean Dunivan ' | . ' L 2

promptly to avoid wet-weather conditions. You are requlred to submit by January 4, 2008 a
report containing the results of the investigation pursuant to this workplan. This report shall
also include a work plan that contains the following elements

-e  The proposed.locations of follow-on borings for collection of discrete soil/soil
gas/groundwater samples.

.. 'Proposed sampling depths along with specific media and analytlcal method(s) proposed for
' samples collected from each sampling mterval

 This Order requiring submittal of a report is made pursuant to Water Code Secuon 13267, which
allows the Board to require technical or monitoring program reports from any person who has
discharged, discharges, proposes to discharge, or is suspected of discharging waste that could affect
water quality. The enclosure provides additional information about Section 13267 requirements.
Any extension in the above ‘deadline must be confirmed in writing by Board staff.

- If you have any questions, please contact Elizabeth Allen of my staff at (510) 622-23 32 [e-maﬂ

eallen@waterboards ca.gov].
\ (\

( . Sincerely, :
W Digitally signed by Stephen Hill
S Date: 2007.10.03 12:08:36 -07'00"

Bruce H. Wolfe
Executive Officer . N

Enclosure: - Water Code Section 13267 Fact Sheet
cc w/enclosure see next page



* Mr. Dean Duhivan

cc w/enclosure (by e-mail only):

Katharine Wagner

kwagner@downeybrand.com

Downey Brand

555 Capitol Mall, 10th Floor
* Sacramento, CA 95814

J. Scott Seyfried

LFR v _
4190 Douglas Blvd., Suite 200
Granite Bay, CA 95746-5961
scott. seyfned@lfr com

Walnut Creek Manor, LLC
Attn: Milt Eberle

. Wgidinc@aol.com

~ 1686 Union Street Suite #306
San Francisco, California 94123

Paul Andrews
CCCHSD

- pandrews@hsd.co.contra-costa.ca.us
4333 Pacheco Boulevard
Martinez, CA 94553

Betsy Jennings, SWRCB
Blennings@waterboards.ca.gov

Deborah Schmall - -
dschmall@fbm.com

'Sarah Peterman
speterman@fbm.cem

Farella, Braun, & Martel LLP
235 Montgomery St., 17th floor
San Francisco, CA 94104 '

Union Pacific Railroad Company
Attn: Michael J. Grant

myjgrant@up.com

' 49 Stevenson Street, Suite 1050

San Francisco CA 94105

Scott D. Warner

Geomatrix

2101 Webster Street, 12 Floor
Oakland, CA 94612

_Swarner@geomatrix.com

Dan Helix
dec.helix@netvista.net
1102 Northridge Ct.

Concord; CA -94518-1533

!

Brian Kelly

BAKelly@DuaneMorris. com
DuaneMorris

One Market, Spéear Tower, Suite 2000
San Francisco, CA 94105-1104

BAKelly@DuaneMorris.com

Dorothy Dickey, SWRCB ‘
DDickey@waterboards.ca.gov



California chibnal Water Quality Control Board
. San Francisco Bay Regibn

@ .

Linda S. Adams
Secretary for
Envzronmenial Protection

1515 Clay Street, Suite 1400, Oakland California 94612
(510) 622-2300 » Fax (5 10) 622-2460 .
http://www.waterboards.ca.gov/sanfranciscobay

Arnold Schwarzenegger
Governor

Fact Sheet — Requirements For Submitting Technical Reports
' Under Section 13267 of the California Water Code

' What does it mean when the regional water
board requires a technical report?

Section 132671 of the California Water Code
provides that “..
that any person who has discharged, discharges,
or who is suspected of having discharged or
discharging, or who proposes to discharge
waste...that could affect the quality of
waters...shall furnish, under penalty of perjury,
technical or monitoring program reports which
the regional board requires.”

This requirement for a technical report seems to
mean that I am guilty of something, or at least
responsible for cleaning something up. What if
that is not so?
The requirement for a techmcal report is atool -
the regional water board uses to investigate .

- water quality issues or problems. The
information provided can be used by the

. regional water board.to clarify whether a given
party has respon81b111ty :

~ can ask for? o

Yes. The information required must relate to an

. actual or suspected or proposed discharge of
waste (including discharges of waste where the
initial discharge occurred many years ago), and
the burden of compliance must bear a reasonable
relationship to the need for the report and the
benefits obtained. The regional water board is
required to explain the reasons for its request.

What if I can provide the information, but
not by the date specified?

A time extension may be given for good cause.
Your request should be promptly submltted in
writing, giving reasons.

1 All code sections referenced herein can be found by going to
www.leginfo.ca.gov.

.the regional board may require

\

Are there penalties if I don’t comply?
Dependmg on the situation, the regional water
board can impose a fine of up to $5,000 per day,
and a court can impose fines of up to $25,000

per day as well as criminal penalties. A person

who submits false information or fails to comply
with a requirement to submit a technical report
may be found guilty of a misdemeanor. For
some reports, submission of false information
may be a felony.

" Do I have to use a consultant or attorney to

comply? .

There is no legal requirement for this, but as a
practical matter, in most cases the specialized
nature of the information required makes use of
a consultant and/or attorney advisable.

What if I disagree with the 13267 requirements
~ and the regional water board staff will not
‘change the. requnement and/or date to comply?
-+ You may ask that the regional water board
: : * reconsider the requirement, and/or submit a
Are there limits to What the reglonal water board -

petition to the State Water Resources Controly
Board. See California Water Code sections

- 13320 and 13321 for details. A request for

reconsideration to the regional water board does
not affect the 30-day deadline within which to
file a petition to the State Water Resources _

" 'Control Board

If I have more questions, whom do I ask?

Requirements for technical reports indicate the -

name, telephone number, and email address of
the regional water board staff contact.

Revised August 2005
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. DEC14 2008
Date: - -
| . File No: 07S01 83 (MRC)
N Mayhcw Center, LLC -

Attn: Dean Dunivan

rddunivan@yahoo.com
3317 Vincent Road

'Pleasant Hrll CA 94523

- SUBJECT: Property at 3301-3341 Vmcent Road, Pleasant Hlll Cont:a Costa County Order
Requiring Report on Soil and Groundwater Charactenzatxon Pursuant to Water
Code Sectlon 13267 :

’ Dear Mr. Dunivan:

... ThisOr der requires that Mayhew Center, LLC (hereaﬁer you”) submit & report on soil and
.3 groundwater characterization for your property, known as Mayhew Center and located at 3301-
. 3341 Vincent Road in Pleasant Hill, California. This Order supersedes and replaces all prevxous
. pending directives pursuant to Water Code Sectlon 13267 for the subject property. Data you have
" submitted i in response to previous directives was obtained without a workplan approved by this -
‘Board and without oversight of & qualified geologist or engineer. However, that data has been’
considered in preparing this order.and shall be considered as part of the response to this order. As
" explained-below, the required information will help Board staff to evaluate the nature and extent of
- soil and groundwater contamination beneath your property, whxch can then be used to design

remedxal activities if appropnaxe

. Backgzo und

Investigations 1egardmg the contamination of soil and groundwater at the Hookston Station sxte
Jocated at 228 Hookston Road, have been conducted since 1989. These investigations
discovered the presence of chlorinated solvents (whlch are commonly used as degreasers) in the
soil and groundwater at the site. Because of their chemical characteristics, when chlorinated
solvents are released into the environment via, e.g., spills on the ground or leaks from
underground tanks or piping, they migrate downward eventually encountering groundwater. The
solvents dissolve into groundwater and then are carried along with the flow of the groundwater.

. Solvents can also be washed across the ground surface before migrating downward. ThlS can

- sometimes lead to offsite contammatxon of shallow so1l and groundwater

Pre.serwng, enhancmg and re:(o; ing the San Francisco Bay Area’s waters for over 50 years
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Mayhew Center Requireinent for Tec-hnice] Report T B T,

Most solvents are relatwely dense (spec1ﬁc gravity greater than 1.0) and tend to’ mxgrate

downward through the soil. column over time, If a release of solvents occurred several- years ago, o .'

it is likely that the solvents have migrated ‘downward and may be present at hrgher concentrations
at greater depth. Further, most solvents have-a tendency to evaporate readily (vapor pressure
substannally less than that of water at 760 mm), and concentrations detected i in shallow soil are

' not expected to be 1nd1cat1ve of the absence of a historic release

[ ’ ﬂ

Dependmg on the lcngth of time that has elapsed since a solvent release oceurred, it i is possrble

" for the released solvent to have mrgrated through the unsaturated soil column arid to have

accumulated below the ground water in a zone underlain by ﬁne-gramed deposits. - Therefore,
groundwater sampling is a necessary component of any solvent source area mvestlga’aon to
concluswely determme the absence or presence of a solvent source.

: In October—November 2001, a passrve soil vapor survey was conducted for the Hookston Station

remedial investigation as a screening tool to identify the approximate limits of soil and ground

.water impacted with. Hookston-related chlorinated solvents. During that mvest; gation, elevated

~ concentrations of the chlorinated solvent tétrachloroethene (PCE) and associated breakdown
products were found in soil vapor samples collected along Vincent Road, near your property at

3301-3341 Vincent Road. Subsequent investigation and momtormg activities identified =~

" concentrations of PCE in groundwater as high as 7,200 micrograms per liter (ug/L) in moniforing

wells installed in Vincent Road. PCE has not been identified as a solvent that was used at the
Hookston Station site. Ground water monitoring data indicate that the chemical impacts from
PCE may originate from an off-site (i.e., non-Hookston) source area that appears to be located
-west (upgradient) of Hookston Station. Based on groundwater monitoring data for the Hookston
Station site (e.g., Third Quarter 2006 Monitoring Report; ERM, October. 31, 2006), it appears
that an upgradient source may have merged with the Hookston Station groundwater impacts, and
‘the mixed groand water plume has migrated further dowrrgradrent beneath aresidential

ner ighborhood. -

Shallow groundwater samplmg was conducted on your property (Heilshorn Envrromnenta]
_ Engineering; May 20, 2005) to evaluate soil and groundwater conditions in the vicinity of historic
" siorage and maintenance activities by your neighbor, Walnut Creek Manor, along the boundary with

your property. Groundwater was encountered in a borehole on your property at about 12 feet below

' ground surface.  That sample indicated the presence of PCE in groundwater up to 1,200

o mxcrograms per liter (ug/1), which exceeds the drinking water standard of 5 ug/l and exceedsthe . -~

California Regional Water Quality Control Board, San Francisco Bay Region, Environmental .
Screemng Level (ESL) of 120 ug/l for groundwater that i is not a source of drmklng water, .

Prelumnary shallow soil samplmg on your property (July 26, 2005) was carned out w1thout a
workplan approved by this Board and without oversight of a qualified geologist or engineer.

Nevertheless, data from that preliminary shallow soil sampling indicates the presence of PCE in

. unsaturated soil up to 11 milligrams per kilogram (mg/kg) at a depth of six feet below ground

surface on your property. This concentration exceeds the ESL of 0. 24 mg/kg for commerclal land .

- use and to prevent leaching to groundwater.



involved in the manufacturing process.

g

.'ngh'ew Center. Requirement for Technical 'R‘e'port: : , l'. e ' 3

. Your property is & suspected source of PCE because it has been detected in soil and groundwater -
~ beneath your property. A tenant on the property before you owned it manufactured printed A
. wiring boards, a process that normally involves the use of various ‘solvents. Documentation -
- exists that indicates solvents were used in the tenant’s manufacturing operations. This former

tenant has stéted that PCE was not used in the manufacturing operations at the sife; however, the .

- statement is based on recollection of operations that took place about 25 years ago. Additionally,
documentation exists that indicates the presence of a-structure on your property during the time . ©. . i ool

" in which the former manufacturing operations were active. The structure appears to be located

near the apparent source area for the PCE. The former tenant has also stated that the structure -

“was not involved in the manufacturing opex'étions.(égairx,.based on recollections from 25 yeéars )

ago). You have also indicated that the ‘structure was not involved in the operations by stating that

there are no plumbing lines from the building to the location of the former structire. However,

piping could have been removed at any time while the former manufacturer was located at the -
property or after the manufacturer vacated the property in the early 1980s until you acquired the |
property in the early 1990s. Further, the structure could have been used for activities not directly .

Results of soil investigations near the boundary between your property and Wanut Creek Manor Lo

*indicate that the highest concentrations of PCE in soil are found beneath your property. Your

property is about three fet;t higher in elevation_ than where the historic storage and maintenance
activities occurred at Walnut Creek Manor. The elevated soil concentrations in soil beneath'your -
property are at least one foot higher in elevation and at least twice the magnitude as concentrations

“in soil at Walnut Creek Manor. It is unlikely that elevated soil concentrations beneath your-

property in the unsaturated zone above the water table are related entirely to volatilization of | i

- dissolved solvents in groundwater that'you have asserted must be coming from Walnut Creek
" Maror. It is also unlikely thata two-fold increase in soil concentration BetWeen, Walnut Creek
‘Manor and your property could be attribuited entirely to migration or volatilization within the soil. -

- We therefore infer that contamination may have migrated from a place or places at or near the
_lg’rpund surface that have not been previously sampled. To define the horizontal and vertical
distribution of PCE in the subsurface, we require chemical analysis of soil samples.from the ground

surface through the unsaturated zone, to the first occurrence of groundwater. We also require_
measurement of depth to groundwater and systematic sampling and analysis of groundwater that

. occursin one of more discrete hydrostratigraphic units beneath areas where soil is impacted, as well
as laterally to characterize the extent of the groundwater plume. - S IR

_ Contamiination Impacts S . o o - .

* The contamination on your property threatens to adversely affect the beneficial uses of

groundwater, which include municipal and domestic supply, industrial process and service water o |
supply, and agricultural supply. In addition, this contamination threatens to adversely affect Walnut

' .Cr'eek, the surface water body closest to your property. This contamination threatens to cause a
_'condition of pollution in waters of the State, and should be fully delineated and abated in the
* shortest reasonable period of time. Furthet, it is possible that PCE on your site is contributingto -

downgradient contamination beneath a residential neighborhood.



Mayhew Center Reqdirement for Té’chnical Report .

Requ:rement to Subnut a Workplan '

ThlS Order is dlrected to you ‘as the owner- of property where contammatnon at whlch the Water» »

Board suspects a discharge of waste is occurring or may have occurred that could affect the quallly

.of waters of the state. Itis necessary to'sample soil and groundwater beneath your property to

" determine the horizontal and vertical distribvition of PCE in the subsurface. This information will -
‘assist in identifying a source atea near the property boundary-and may also be-used to determine the .
, responsnble party for the releasé to the environment. The information may also prov1de>d basxs for

' dcc1s1ons regarding subsequent cleanup and abatement action.

- .You are required- to submit a report contaxmng the followmg mformahon byJanuary 26 | _
2007: - . R S

A workplan desi gned to charactenze the soil and groundwater on and beneath VOur nronertv and
help develop a better conceptual understanding of the pollution, In general the workplan ; shall -
propose to obtain data to define source areas of contamination, the vertical and lateral extent of -

- contamination, the potential pathways of migration, and the potennal raceptors that mlght beat nsk

. fromthe contamination. The data will be used to determine whether, and to what.extent; a’ threatto

human health or the environment exists and to develop and evaluate remedial alternatives
(including the no-action alternative). The workplan shall include the mllomlxg elements:”
-o  Analysis and summary of the site background and physical setting - :
o Presentation of the conccptual site model; including an analysis and summary of the nature :
-and extent of contamination and the additional data needed to complete the site.
characterization and evaluation of remedial alternative (if needed).
e Sampling program based on known information such as locations of utilities and structurds,
- historic activities, and existing analytical data. The sampling program shall be designed to
E documcnt concentrahon gradients in soil and groundwater and identify source areas, and -

- onthe west boundary of your property.
s Sampling objectives, with sample location, frcquency, and des;gnauon The objecnve of the
. soil and groundwater sampling is to gain an understanding of the three-dimeénsional extent
- and concentrations of PCE (and its environmental breakdown products) in the sunsurrace,
" and an understanding of the gcologlc and hydrologic factors that control the migration of L
PCE The workplan shall depict proposed locations on a scaled map and include prov1s1ons '
. for surveying sample locations by a licensed professional land surveyor. .
- »  Sampling equipment and procedures. Appropriate site characterization shall mclude soxl
} }samples from the surface to groundwater and grab-groundwater samples at multxple
- depths. Soil boring logs shall include location and designation and specific information
including depth of bor ehole, percent recovery, sample depths, depth to groundwater, and
* geologic observations such as color and texture (Unified Soil Classification System),
- moisture content, odor, and presence of suspected contaminants.” The workplan shall -
~ clearly state how soil samples will be selected and what length of soil core will-be cut,
sealed, and preserved for analysis. It is common practice to select portions of the
continuous soil core for analysis that show the greatest fi eld ev1dence for chemical 1mpact
(1 €., have an odor or unusual staining, or have elevated photoxomzat:on detector {PID)



" Mayhew Center Rg(juirc;ment for Technical Report’ S > s
:- readings). It is also common practice to collect groun‘dwater samples from zones with_

- -shall be determined in the field, based on observation,

s . Sample handling and analysis o

""" Quality assurance objectives and procediires . _
o Project Schedule with corresponding time to complete individual tasks .

The foregoing workplan is needed to address the ongoing water quality threat posed by PCE in

" shallow groundwater. The workplan required by this Order will help Board staff defin€ the

' . horizontal and vertical distribution of PCE in the subsurface and evaluate remedial measures, if
‘.-~ appropriate. To date, the source area for the release appears to straddle the boundary between your ‘
.+ '+ .. property and Walnut Creek Manor. This information will assist in'identifying a source area and h
5 " may also be used to determine the responsible party for the release to the environment. More

© - detailed information is available in the Regional Water Board’s public file on this matter. -

Based on Board experience with hundreds of groundwater investigation sites, T'expect this
. workplan to cost less than $10,000. This cost is reasonable in light of the need to understand the '
" nature and extent of the area contaminated in order to determine what degree of remediation’is . . )
. necessary to protect water quality and public health. The Workplan may propose.a phased.
* investigation, such as including a soil-vaporinvestigation to identify hét-spots for follow-up
sampling, and may be prepared by a third party. Because the site characterization process is
-~ dynamic and iterative, additional workplans may be needed in the future to incorporate new = |
information and refined objectives for the site. Please consult the Geotracker website :
(http -/geotracker.waterboards.ca.gov) for information regarding electronic data submittal. The | 1-

. Global ID Number is SL0601341185. Please submit a paper copy report for staff review and -+
reference file number 0750183 on all conesp}ondencé.‘ and reports. S .

)

_ This Ordér requiring submittal of 2 report is made pursuant to Water Code Section 13267, which
‘allows the Board to require technical or monitoring program reports from any person who has

- discharged, discharges, proposes o discharge, or is suspected of discharging waste that could affect
water quality. The enclosure provides additional information about Section 13267 requirements. - ‘

. Any extension in the above deadline must be confirmed in writing by Board staff. .

If you have any questions, please contact Mai'y Rose Cassa of my staff at (510) 622-2447 [e-mail .
meassa@waterboards.ca.gov]. o ‘ . o

Sincerély,

234

o Executive: Officer/ -

 Bnclosuge: Califomnia Water Code Section 13267 Fact Sheet .~

sufficient groundwater flow from each hydrostratigraphic interval. Exact sample depths ~ -~ -



Q Cahfornla Regxonal Water Qu ahty Contr ol Board

v . . San Francisco Bay Region
"‘}Lin'da S, Adsms o ‘ ’ . B 1515 Clay Strcc!, Suite 1400, Ozakland, California 94612

Secretary for ) ’ © (510)'622-2300 » Fax (510) 622-2460 - -
“-.Environmental - I - T hitp:/fwww. wagcrboards.ca.govlsanfmnciscohay

Protection’ - . R o - . e R

Fact Sheet Requ:rements for Submlttmg Techmcal Repo’
Under Sectlon 13267 of the California Water Code G

- ‘What does it mean when the regronal watcr , ‘A time extenswn may be glven for good cause
board requires a technical report? . - - - Your request should be promptly subxmtted in"
Section. 13267" of the California Water Code writing, giving reasons. '
provides that «...the regional board may require Are there penalties if Y don’t comply"
that any person who has discharged;, discharges, . Dependmg on the situation, the regional water. -
or who is suspected of having discharged or - board can xmpose a fine of up to $5,000 per day;
discharging, or who proposes to discharge " and a court can impose. fines of up to $25, 000
waste...that could affect the quahty of _per day as well as criminal penalties:A person
© waters.. .shall furnish, under penalty ‘of perjury, ~ who submits false information. or fails to-comply -
' technical or momtormg program reports -which .~ . with a requirement to submit atechnical report
- the regxonal board 1 reqmres o : - may be found guilty of a misdemeanor. For
. some reports, submission of- false mformatmn
This requirement for a technical report . 'may beafelony.’ :
: seems to mean that Lam gm'tv of something, : '
L - or at least nesponsxble for cleaning somethmg * Do Ihave 1o use a consu]tant or attorncy to
' up. What if that is not so? comply" '
The requirement for a technical report is 4 tool- . There is no legal requrrement for this, but asa.
) ' the regional water board uses to investigate practical matter, in most cases the specialized .
' water quality issues or problems. The .+ nature of the information required makes use of o
information provided can be usedbythe a consultant and/or attorney advzsable - ' o
L - regional water board to cianfy whether a gwen ' : o
R “ party hﬂs r CSPOHSIblmy S S B What if _I dlsagree with the 13267 :
,,,,,,,,, R ‘ : .. requirements.and the regional water board
Are ihere limits to what the rPgmnaI water - staff willnot change the reqmrcment and/or
.. board can ask for? = . date to comply?
Yes. The information required must relatetoan You may ask that the regional water board
" actual or suspected or proposed discharge of - reconsider the requirement, and/or submita
waste (mcludmg discharges of waste where the . petition to-the State Water Resources Control
- initial discharge occurred many years ago), and - Board. See California Water Code sections
the burden of compliance must bear a " .~ - 13320 and 13321 for details. A request for
reasonable relationship to the need for the report reconsideration to the regional water board does -
and the bénefits obtained. The regional water - not affect the 30-day deadline within which to
‘board is required t0 exp!am the reasons forits . . file a petition to the State Water Resources
request : - Control Board
What if 1 can provide the information, but - If1 have more questions, whom do I ask?. . . .
" not by the date specified? - .. Requirements for technical reports indicate the *
: . i " name, telephone number, and email address of

the regional water board staff contact,

"t A1 code sections referenced herein can be o : . RevisedAugmrzbo_s
found by- going to’ www. leg:.nfo ca.gov. Co . .
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MAYHEW CENTER, LLC

BAY REGION a Cahforma State Agency,

DOWNEY BRANDLLP - | |
KATHARINE E. WAGNER: (SBN 119429) P F ]L E D

.GREGORY T. BRODERICK (SBN 220871) ‘

555 Capitol Mall, Tenth Floor . e

Sacramento, CA 95814-4686 o S

Telephone: . - (916) 444-1000 o - AR-S 2007
F acs1m11e (9 16) 444-2100 - ’ ' & TORRE CLERK OF THE COURT

SUPERJOR&EJR E}(E%IJCAUIOM 1A

Attorneys for Plaintiff and Petitioner = . ' By_- P

:SUPERIQR COURT OF CALIFORNIA -

. COUNTY OF CONTRA COSTA
'MAYHEW CENTER, LLC . N07 051 3
: e "CASENO :
Plaintiff and Petitioner,
. ‘ . ~ PETITION FOR WRIT OF MANDAMU S
N A D .| [Code of Civil Procedure §1094.5; Water
. : S ) .| Code §13330]; APPLICATION FOR STAY;
REGIONAL WATER QUALITY -~ 1. AND COMPLAINT FOR DLCLARATORY '

CONTROL BOARD, SAN FRANCISCO AND INJUN CTIVE RELIEF

Defendant and Respondent I R

- Plaintiff and Petitioner MAYHEW CENTER, LLC, (“Mayhew”) hereby requests

: declaratory and injunctive relief and petitions’ this Court for a wﬁt of man‘date and other relief,

pursuant to Code of Civil Procedure section 1094.5 and Cahforma Water Code sectlon 13330,
d1rectmg Respondents California Reglonal Water Quahty Control Board San Francrsco Bay
Reg1on (“Reglonal Board”), to set aside the Reglonal Board’s December 14, 2006 Order

(“Mayhew Order”) requiring Mayhew to file and execute a work plan under California Water

Code sectlon 13267 Addltlonally, Mayhew seeks a  judicial stay of the contested provisions

| pending resolutron of this action. In support of its petmon and complamt, Mayhew alleges the

: fo'll'owing_::

. 840418.4 . . 1
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- PARTIES
", Petltloner Mayhew Center LLC is a small busmess consisting of one three-acre

parcel leasmg ofﬁce space to- other sinall busmesses '

3. Respondent Regional Water Quahty Control Board San Francrsco Bay Region, i is

a public agency of the State of Cahforma created by the Leglslature in Calrforma Water Code §§

13200 et seq The Regional Board is respon31ble for 1mplementmg the Porter—Cologne Water

Quahty Control Act, Cahforma Water Code §§ 13000, ef seq. '
| JURISDICTION EXHAUSTION AND VENUE

3. ThlS Court has Junsdrctron under Cahfomra Code of C1v11 Procedure § 1094 5,and |-

Ca11forma Water Code. §13330

4. Mayhew has either exhausted its admrmstratrve remedres or the avarlable

: adnnmstratrve remedy is madequate unavarlable futlle or unfalr Mayhew has no other plam

I speedy, and adequate remedy in the ordmary course of law. Thus, proceedmg to Judrclal review

of the i 1ssues is appropnate .

5. Venue for this action properly hes in s the Superior Court of Calrforma in and for

.the County of Contra Costa pursuant to Calrfomla Water Code § 13361(b)

' STANDARD OF REVIEW

o 6 - Pursuant to Callforma Code of C1v11 Procedure §1094 5(c), the mqmry m this case | -

whether in connectron with the challenged Order of December 14, 2006, there was any
pre_]udlcral abuse of dlscretron Abuse of dlscretlon is estabhshed where the Regronal Board has

not proceeded in a manner reqmred by law where the Order is not supported by the ﬁndmgs, or

| where the ﬁndmgs are not supported by the evidence. Pursuant to Cahforma Water Code

§13330(d), thrs “Court shall exercise 1ts mdependent judgment on the ev1dence in revrewmg the

-..Reg10na1 Board’s order. Thus, under California Code of Civil Procedure section 10_94.5(c),

“abuse of discretion is established if the Court determines that the findings are not supported by

the weight of the evidence.”

8404184 : T ) 2
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| Mayhew Center were developed in the mid-1970s.

FACTUAL BACKGROUND
A Mayhew is a small business whose sole act1v1ty is operatmg commerc1al rental '
property at 3301 3317, and 3333 Vmcent Road Pleasant Hill, Cahforma The property, lmown
A “Mayhew Center compnses approxnnately three-acres Mayhew Center owns the property at :

3301 and 3317 Vmcent Road and Vincent Hook Ranch, LLC owns the property at 3333 Vmcent
Road. Mayhew purchased 3301 and 3317 Vincent Road and leased 3333 Vmcent Road in the

' early 1990s

- 8. E Pnor to the 19705 the property was s used as an orchard The bulldmos at the

9. The property umned1ately west of and adJacent to Mayhew Center is owned by

Walnut Creek Manor 81 Mayhew Way, Pleasant Hlll California. The siteis a sprawlmg

-re51dent1a1 campus nearly ten times the- srze of Mayhew Center. Walnut Creek Manor, Mayhew : -

Center, and two parcels located at 3343 and 335 5 Vincent Road (hereaﬂer “Cuff Property”) are

treated by the Reglonal Board as the “Vmcent Road Propertles” and filed under a single file

" -number (Regmnal Board File No. 07801 83). the Regronal Board also refers to these propertres as

:'0780156 Some documents relatmg to the Vincent Road propertles arein the Hookston Station
| ﬁle and some documents relatmg to the Hookston Stat1on propertles are in the Vmcent Road

| Properties file. - ' | N o '
S~ 10, Walnut Creek Manor and Mayhew Center share. approximately 500 feet of

' property boundary There is a fence runmng the length of the boundary On the Walnut Creek

Manor side of the fence are several malntenance bulldmos a cooling tower, parkmg areas, and
storage, repair, chsposal and mamtenance areas. An aenal photograph showmo the Walnut Creek
Manor and Mayhew Center propertles is attached hereto as Exhlb1t A and mcorporated herem by
reference

11, Dunng an mvestlgauon ordered by the Reg10nal Board at Walnut Creek Manor’s

property, Walnut Creek Manor filed a report with the Regional Board notlng PCE pollutlon on-

3404184 . 3
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Walnut Creek Manor’s border with Mayhew Center and suggestmg, w1thout evrdence that

Mayhew Ceriter was the source of the PCE. 4 »
12. In an effort to clarify potent1a1 migration from Walnut Creek Manor to Mayhew

Center Mayhew voluntanly conducted an mformal mvestrgatron of its property The

_investigation revealed elevated PCE concentratlons in soil near the boundary with Walnut 'Creek, ‘

‘Manor.’ ‘ '
| 13. Groundwater ﬂows ina North-Eastem direction, meanmg that 1t‘would ﬂow atan
angle from Walnut Creek Manor to Mayhew Center Walnut Creek Manor is. therefore the up-
‘gradient property owner, and groundwater flows down—gradrent L

14. Walnut Creek Manor has done a part1a1 mvestlgatlon, but has never completed its’

: mvestlgatron Walnut Creek Manor § initial mvestrgatron drilled a few deep bormgs on. Walnut

Creek Manor along with three deep bormgs on Mayhew s property at locatlons des1gned to

- detect mlgratron from potentlal PCE sources within Walnut Creek Manor s property and near the |
' property line. Walnut Creek Manor s consultant recommended further deep bonngs beneath .'
Walnut Creek Manor’s mamtenance and storage sheds near the boundary w1th Mayhew Center, =

'mcludmg groundwater testlng That work has never been completed at Walnut Creek Manor

15 The Regronal Board later permrtted Walnut Creek Manor to ta.ke a phased

approach to the addltlonal mvestlgatlons perrnlttmg 11m1ted shallow’ s011 work with the express

| proviso that Walnut Creek Manor wor..d have to do deeper bonngs and gronndwater samplmo if

it found PCE in the shallow soil. samples at Walnut Creek Manor. Walnut Creek Manor found

PCE in the shallow soﬂsamples at Walnut Creek Manor, but has never followed up with the

deeper bormgs or groundwater samplmg Walnut Creek Manor is under order ﬁ'om the Reglonal

. Board to conduct such samplmg and other samplmg for PCE and other contaminants in a larger .

are of the Wa]nut Creek Manor s1te upgradlent of Mayhew Center. . )
16.  Before Walnut Creek Manor had conducted the 1mt1al investigation de'scribed“

above the Regional Board issued a February 11, 2005 letter to Mayhew That letter explamed
that the Reglonal Board Would “suspend the due date for a work plan” from Mayhew “until asite |

mvestloatlon is completed at the up-gradient property, Walnut Creek Manor.” Board staff

840418.4 4
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| conﬁrmed this directl:ve at an in-person‘ meeting on August 2, 2005 Intemal memoranda between

, Regronal Board staff also confirms that Mayhew ] mvestlgatron ‘would take place “After Walnut

Creek Manor completes their mvestrcatlon and if VOCs are not found beyond the fenceline. .

17. Desprte its written comrmtment conﬁrmed at the i m—person meeting and by
mternal staff memoranda, the Reglonal Board suddenly reversed course and ordered Mayhew to
submlt a site plan and conduct a costly. mvest1gatron even though Walnut Creek Manor has never |
completed its srte mvestlgatron o |

18. It wrll be 1mpos51ble for Mayhew to conduct a meanmgful evaluatron of the soil .

and groundwater on its property unt:ll the mvestlgatlon is complete at the more hkely, up-gradient

source of PCE at Walnut Creek Manor _

V 19.‘ ‘The Reglonal Board has repeatedly acknowledged in wntmg that, to the extent

_there ‘were any PCE releases, they would have occurred some time pnor to 1983, more than ten
| years before the current Mayhew owners purchased the property Thus, the current Mayhew

| owners have never dlscharged PCE at the property

. 20 Prior to the dlscovery of PCE at the property,’ Mayhew was a modestly proﬁtable ‘
busrness with cash reserves. 4 : - ' .
| »3_,: 7} _21; | Mayhew has exhausted the vast miaj onty of its reserves paymg attorneys and _
consultants to conduct work in response to the PCE srtuatron on the property F urther nearly all
of the income generated by these properttes goes to paying t_e attorneys and consr.ltants e
o 22 - If reqmred to prepare: and fully execute the work plan as ordered in the Regronal

Board’s December 14 2006, Order to Mayhew, it is hkely that Mayhew will become fmanclally 1

insolvent. Thrs is pamcularly so in hght of the fact that this work plan is llkely to be the first of -

23. Wrthout a stay pendmg th1s litigation, Mayhew w111 be put to the Hobson S chorce

»of nskmg criminal penaltles and driving itself into bankruptcy by severe fmes or dnvmg 1tself

into bankmptcy by complyrng with the December 14, 2006 Order ‘
24, If Mayhew goes bankrupt, Mayhew s employees and owners w111 be harmed, and

it is l1kely that the property will be sold and the current tenants krcked out. Those current tenants

840418.4 : ' . 5
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are small busmesses themselves ‘and a major d1srupt10n of their operatlons or mablhty to ﬁnd
new locations could doom therr businesses and threaten the _]obs of the employees workmg there

25. . On or about January 16, 2007, Mayhew ﬁled a petltlon for revrew of the Regronal

,Board’s December 14 2006, Order with the State Water Resources Control Board. On January
|19, 2007, Mayhew filed a request for a stay of the December 14, 2006, Order with the Reglonal

Board. Mayhew ra1$ed each and every ‘issue raised i in the present pet1t10n in 1ts pet1t10n and/or

request for stay to the State Water. Resources Board Control Board Altematlvely, it would have

. been futrle to raise to the State Board and/or Regronal Board each and every 1ssue rarsed inthis -

petltlon. _ ) .
26.' Because the December 14th 2006 Order to Mayhew only gave Mayhew 30 days

to respond w1th a work plan, Mayhew was forced to comply with the Order before it could be

'rev1ewed by the State Board and before the State Board could act on Mayhew s requested stay

Mayhew s only altematlve would have been to violate the Order and face $5 000 per day in

penaltles which is not a realistic alternatrve Even now, Mayhew is forced to. contmually comply

| w1th the Order because Mayhew must prepare work plans and execute those work plans under

"threat of penalty and admrmstratlve enforcement

27. Mayhew has never. been granted a heanng or even a meetmg with the Regronal

Board or 1ts staff with, respect to the propnety of the December 14, 2006 Order

28.  The State Board’s Ch_ef Counsel summanly demed Mayhew s Petrtron for- Revrew

~ of the December 14, 2006, Order, in a letter dated March 8 2007. Mayhew has thus exhausted its

admrmstratrve remedles _ , R
" FIRST CAUSE OF ACTION
" (Cal. Code Civ. Proc. § 1094.5)

29. APetitioner re-alleges paragraphs 1 through 28, and mco‘rporates them by reference.
‘ 30. In issuing its December 14, 2006 Order to Mayhew, the Regional Board acted-

contrary to California Water Code sections 13267 and 13330 and Cahforma Code of C1v11

Procedure section 1094 5.

8404184 - ) 6
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| 'Creek Manor as the hkely source of PCE

31. The Reglonal Board recogmzes that the current owners of the Mayhew property

1 ;have never “drscharged” any PCE on its property On information and belief, Petrtroner alleges

 there has never been a dlscharge of PCE at the Mayhew property.

32. In addition, the Reglonal Board proceeded in excess s of i 1ts Junsdlctlon and lacks

authonty to issue an order to Mayhew Center LLC under Cahforma Water’ Code § 13267,

‘because any dlscharge took place more than a decade before Mayhew Center, LLC purchased the

property Mayhew is thus not a dlscharger and there 1sno ground for suspectlng that Mayhew isa. |

: drscharger

s 33. ~ Even assummg that Mayhew could be consrdered a drscharger under Cahfom1a

Water Code § 13267 the welght of the evrdence in the record overwhelmmgly pomts to Walnut

' _ 34. - In issuing the December 14 2006 Order to Mayhew the Reglonal Board rehed

" upon evrdence on which responsrble persons Would not rely in the conduct of senous affairs, in

violation of California Water Code sectlons 13267(b)(1) and (e)

- ;3'5. Further the December 14, 2006, Order to Mayhew v101ates Cahforma Water Code

sectlon 13267 ’s reqmrement to ensure that the burden of any Order including costs of requested

relatronshrp to the beneﬁts obtained from the reports. Itisnot cost-effectlve to spend tens of
thuuSands of dollars ona downgradren* mvestrgatron when the upgradrent investigation is not yet
downgradrent property. It 1s also 1mpermlss1ble under Callforma Water Code sectlon 13267 to -
force the likely victim of mlgratmg contamination to conduct an mvestlgatlon When the

upgradient, probable polluter has not yet completed its mvestlgatron In addition, the December

14, 2006, Order to Mayhew contains unsupported estimates of costs to write a workplan and farls

“to consider or even mention the costs of executing the plan.

36. In 1ssu1ng the December 14, 2006, Order to Mayhew the Regional Board violated
its mternal pohcy and regulatlon embodied in State Water Resources Control Board Resolutlon

92-49 and mcorporated by reference into the San Francisco Basm Plan, to make “a reasonable |

saoga : - -7

**PETITION FOR WRIT OF MANDAMUS AND COMPLAINT
N B .




o e N A WD

20

21

23
24

25
26 |

27
28

[y .

effort to identify the dlschargcrs associated w1th the drscharge ” Instead the Regronal Board has ‘| "

’ acted ina “shoot first, ask questions later” manner ordenng Mayhew to conduct a costly

mvestrgatron even though it is likely the victim of an up-grad1ent PCE drscharge
’3?7 . The December 14 2006, Order to Mayhew is part of a pattem of illogical and

;mtemally mconsrstent actions by the Regronal Board with respect to the PCE srtuatlon at the

Mayhew and Walnut Creek Manor srtcs The Regional Board and its staff has acted mconsrstent
th its written and oral commumcatrons to Mayhew Center LLC o ) |
38. Throughout its involvement w1th Mayhew, the Reglonal Board has acted as though .

it has a pre-deterrmned agenda to requlre Mayhew to do mvestrgatron and cleanup at the property

regardless of the facts and/or ev1dence before the Board and its staff.

39 The Regional Board has consrstently withheld matenal mformatlon ﬁom Mayhew
Center, LLC and the public. | o | i !, S
 40. Ini 1ssu1ng the December 14 2006 Order to Mayhew the Reglonal Board relied on |- -

. bare speculatron ofa p0551b1hty of a dlscharge at Mayhew Center wrthout any evrdence to support

any 1dent1ﬁcatron of any source of a dlscharge of PCE at Mayhew Center The Order also

| '1gnored and unfarrly and 1llog1cally drscounted rel1able ev1dence md1cat1ng that Mayhew is not

A 'the source. S R

41. - The December 14 2006, Order violates Resolutron 92-49’s mandate to carry out

cost effective mvestrgatlon and remedra ion; partrr'ularly Resolution’ 92-49’5 commapd fo “focus

'mvestlgatrve activities on locations and wastes or materials handled at the site.” No such

Jocations or materials have been 1dent1ﬁcd at Mayhew Center.-

o 42. | The December 14, 2006 Order wolates Resolutron 92-49’s pohcy of conducting

: progressrve or “phased” mvesugatrons Aphased 1nvestrgatron would look ﬂrst tothe -

upgradrent hkely source of PCE at Walnut Creek Manor S campus mamtenance facrhty and then

work its way downgradrent

: 43 Regronal Board staff have neghgently, recklessly, and/or mtentlonally made false

statements about prior activities on Mayhew ] property For example Reglonal Board staff stated o

in a written communication in September-of 2005 that one of the tenants at the property prior to |

8404184 Lo 8
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1 Mayhew’s ownershi.pwwas a “known user of PCE.” There was no factual basis for this statemerit |
2 | and the Reglonal Board has since acknowledged that itis mcorrect but the Regional Board
3 | refusesto correct this statement in wrrtrng Thrs statement continues to harm Mayhew and has .
4 | been repeatedly used to Mayhew’s detriment.
-5 B 44. Mayhew hag suffered and is suﬁ'ermg nreparable and other harm based on the .
"6 Regronal Board’s December 14,2006, Order. Mayhew will contlnue to suffer such nreparable
7. and other harm unt11 the Order is stayed and/or set asrde Mayhew lacks any adequate remedy at |
8 law. k | '
9 ] SECOND CAUSE OF ACTION
10 . -4 (Due Process of Law) B
11 45. Mayhew re;alieges paragraphs 1 through 44 and i mcorporates them by reference .
124 B 46.;’ The Regional Board’s December_ 14, 200_6, Order deprives Mayhew of liberty and
R 13 " property.' ‘ | | ‘, - : o
E 14 47.  The Reglonal Board staff issued the December 14 2006, Order w1thout a heanng,
15 - -the nght to confrontatron and/or cross-exammatron _ | '
16. ‘ 48 The Calrforma Constltutron recognizes.a due process liberty mterest in freedom
| ; .,:. ,:. ,: o 1,.7‘.‘ from arbltrary adJudrcatrve procedures ThlS mcludes the nght to respond orally before a
18 responsible ofﬁc1a1 and to introduce factors into the declsron-makmg process that rmght
19+ o’fher‘.msfa not be consrdered v ‘ o ‘
20 v 49{ G*rven the significant property and lrberty mterests at stake, due process requires a
21 | - hearing before a neutral ofﬁcer and/or the right to confrontatlon cross-exammatron and other
22 | formal hearing nghts But Mayhew was never grven an opportumty to orally engage the Board or
.’ 23 1 its staffin any settmg, formal or otherwise. The Regronal Board and 1ts staﬁ have thus
24 | wrongfully depriving Mayhew of its nght to due process of law ‘
25 | -50. By requrrmg action on the December 14, 2006 Order W1th1n 30 days the Re010nal
26 | Board rendered these due process protectlons meamngless because Reoronal Board’s Order to
27 Mayhew takes effect ‘before any kmd of an opportunity for a hearmg or review of any kind. _
28 ‘ (
: wons : , 9 |
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" 51. " Due process requires a falr hearing before a neutral or unblased dec1s1on-maker

and an agency employee that has taken on the role of advocate or enforcer can neither review nor

: advrse the rewewmg personnel or due process is offended The Regronal Board staff acted as

advocate and enforcer but never perr.mtted review by any neutral body or ofﬁcer
. 52 The Regronal Board’s staff 1ssued a “short fuse,” 30 -day order with no reahstlc

poss1b111ty of review by the State Board or any Court.

53.  Thereisno emergency or immediate need for the Reglonal Board to requrre a 30-

'day penod to comply w1th the order

© 54, The Reglonal Board’s actions foreclosed Mayhew s 6ne avenue for rellef pnor to

makmg the Hobson s choice Whether to comply with or violate the order w1thout prov1d1ng an

: opportumty to present its case or a a reasoned basis for doing s0.

.55, Throughout 1ts mvolvement wrth Mayhew the Reglonal Board has acted as though

ithasa pre-determmed agenda to requlre Mayhew to mvestrgate and/or cleanup the property

regardless of the facts or ev1dence

l._5:6. ‘ Mayhew has suﬂ'ered and is suffermg nreparable and other harm based on the

Regronal Board’s December 14, 2006 Order Mayhew will continue to suffer such meparable

' 57.  Thedue prOces's clauses of the Frfth and Fourteenth Amendments to the' United
States Constltutron, require a “full and fa1r heanng, even m the context of admmrstratrve matters.
The Regional Board’s actions also v1olate the federal guarantee of Due Proccss of law

PRAYER FOR RELIEF

WHERAEFORE,APetitiOner respectfully requests that the Court grant the»follﬁowing relief:

58, Awrit of mandate directing respondents to set-aside the December 1'4, 2006, Order |

._to Mayhew;

59, A stayi of the contested order during pending final resolution of tlﬁs'litigation; -

' saonss - . . 10
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17 | DATED: April 5,2007
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Respectfully submitted,

60. An mJunctlon proh1b1t1ng the Reglonal Board from issuing any ﬁrrther orders to. -

Mayhew w1th respect to the propetty at issue in thlS 11t1gat1on during the term of this htroatlon

wrthout the 1 pnor approval of this Court;

61. An injunction prohlbltlng the Reglona] Board from enforcmg its December 14,
2006 Order to Mayhew Center ' |

62. - An order declanng that the Regronal Board’s actions in this case demed Mayhew
1ts state and/or federally guaranteed nghts to due process of law;

63. An order enjoining the Reglonal Board from issuing further orders to Mayhew
without ﬁrst holdmg a hearmg before a neutral decision-maker, with nghts to confrontation, -
cross-exammatlon and other formal hearmg nghts, o

64. An Order requlrmg Respondent to pay Mayhew s cost of suit and attomey SF ees, :

65. Any other Relief that the court deems _]USt and proper.

-

- L DOWNEY BRAND LLP

“KATHARINEE. WAGNER’
 Attorneys for Petitioner,
- MAYHEW CENTER, LLC

" 8404184 ' ' . . 11
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forgoing is true and correct‘.

| ' VERIFICATION |
I am the Managing Member of Petitioner and Plaintiﬂ', MAYHEW CENTER, LLC, and

am authorized to exeeute this verification on Plaintiff and Petitioner’s behalf, I have read the

.foregoiilg Petition and Complaint and am familiar with its contents. The facts recited in the

Pet1t10n and Complamt are true to the best of my personal knowledge

I declare under penalty of peljury under the laws of the State of California that the

DATED: April 3 , 2007

anagmg Member MAYHEW CEN'I'ER, LLC

840418.1
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- NEY | N T " .. 555 Capitol Mall, 10m Floor P 916/444-
B o w N E Y B R A N D oo a Socrcmentg, -CX 95871'4r o - ll: 312;322-;?88

. T . . N :
A TQRNEYS LL.P _ . I ‘ downeybrand.com .

Katharine E. chnér
kwagner@downeybrand.com

January 16,2007 -

 Via HAND DELIVERY

Elizabeth Miller J enmngs
~ Senior Staff Counsel -
Office of Chief Counsel :
.. State Water Resources Control Board
* The Joe Serna Jr./Cal EPA Building
1001 I Street, 22nd Floor
Sacramento Cahforma 95 814

Re:. Petmon for Revxew in the Matter of Mayhew Center, LLC’s Petition for Review of
San Francisco Regional Water Quality Control Board’s Adopting an Order
- Requiring Mayhew Center to conduct Action at 3301-3341 Vincent Road, Pleasant
- Hill, CA (Reglonal Board File No. 0780183)

Dear Ms. Jenmngs

. Enclosed please find the Petmon for Review of Mayhew Centcr LLC n the above matter. .
Thank you for you; attention to this matter.

Please do not hesitate to contact, me if you ‘have any questions.

Very truly yours, ‘

Ratharine E. Wagner -
'824403.1

cc: . Bruce Wolfe, Executive Officer, SFRWQCB
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-Sacramento, CA 95814-4686
Facsimile: - (916) 444-2100 .

MAYHEW CENTER, LLC ' v

Control Board. Adopting An Order PRELIMINARY POINTS AND
Directing Mayhew Center, LLC - i AUTHORITIES IN SUPPORT O

~Conduct Action on Its Property at 3301- PETITION (WATER CODE SECTION’
3341 Vincent Road, Pleasant Hill, CA - 13320)

DOWNEY BRAND LLP L
KATHARINE E. WAGNER (Bar No. 119429y ‘
GREGORY T. BRODERICK (Bar No. 220871) ' p
555 Capitol Mall, Tenth Floor

Telephone: ©  (916) 444-1000

Attorneys for Petitioner

' . BEFORETHE . - .
- CALIFORNIA STATE WATER RESOURCES CONTROL BOARD

N
. 1

In the Matter of Mayhew Center, LLC S, _ ‘
Petition for Review of Action by the San i
Francisco Bay Regional Water Quality PETITION FOR REVIEW;

(File No. 0780183)

-of December 14 2006 (“Mayhew Order”) A copy of the Mayhew Order 18 attached to thJS

‘i petition as Exhibit A. The 1ssues and a summary of the bases for th1s Petmon fol]ow though .

whrch 1s not yet available.

T 1NTRODUCTION |
(“Mayhew”) hereby petltlons ‘the State Water Resources Control Board (“SWRCB”) for review of
the Reg1ona1 Water Quahty Control Board San Fran01sco Bay Region, (“Reglonal Board”) Order

Mayhew reserves the right to file a more detailed memorandum in support of this Pehtron at such
time as the full adrmmstratlve record and other additional materials are available.!

This appeal rests on the non-controversial proposition that pollution mOves from

! The State Water Board’s reorulatlons require submission of a memorandum of points and authorities in -
support of a petition, and this document is intended to serve as a preliminary memorandum. However, it is
impossible to prepare a complete memorandum in the absence of the complete administrative record,

|

PETITION FOR REVIEW; PRELIMINARY POINTS AND AUTHORITIES
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upgradrent sources to downgradrent propertres and that any study of downgradlent nnpacts w1ll
' be meffectrve untll the upgradrent pollutron and potentlal sources are charactenzed Desprte these

srmple, rattona] prmcrples, the Reglonal Board continues to take action that suggests that owners b

“of the downgradrent PCE-1mpacted propertres are presumed drschargers unttl they can prove A

beyond a shadow of a doubt that they are not

Mayhew Ieases office space for small businesses on 1ts property, located upgradlent of the | :

' i Hookston Statlon site (File No 780156) and down gradrent of the Walnut Creek Manor campus

. Investr gations at Hookston Statton revea]ed PCE in the sorl and groundwater at the srte

Accordmg to the Regronal Board’s Order, sprlled solvents of tlns kind typlcally mrgrate

: the Hookston' Statron site revealed PCE and assocrated breakdown products and the Regronal

Board looked to some propertles up sgradient of Hookston Statron as potentral sources.

There i 1s nolrndrcatron that PCE was ever used at the_Mayhew property or that anyiPCE

’c0ntamination at the Mayhew property is re]ated to the Hookston Station site But there are

substantral mdrcatrons that PCE was used in connectron wrth a mamtenance facrhty ora 35-year

Jconducted voluntary testmg on its property Those tests showed elevated concentratrons of PCE

at:the Mayhew site near the border of the upgradient Walnut Creek Manor s1te

In contrasr 1o the small 3 -acre N’ayhew site, Walnut-Creek Manor i isa’ sprawung campt

of housmg and other uses, nearly ten trmes the size of Mayhew As PCE was common]y used as

a pamt stnpper or to degrease automouve parts and metal tools a mamtenance fac111ty for a -

campus of this size is hkely to have used PCE durrng the last four decades The “hot spot” for the 5

"PCE] is near the border of the two properttes near a maintenance facxhty on the Walnut Creek

Manor property that seems a hkely source of the degreaser PCE. It seerned only logrca.l to -

Mayhew that the upgradtent Walnut Creek Manor campus was the source. Imtlally, the Regional

A Board took the rational position that- Walnut Creek Manor should characterize the pollutron on its
' property before Mayhew is required to determine the extent of the pollution that likely ﬂowed

from the Walnut Creek Manor campus to its property. Then, inexplicably and without ekpressly v

)
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Mayhew explamed that testing should occur ﬁrst on the Walnut Creek Manor site, as'all

.evrdence indicated that it was the source of the PCE on both Mayhew s property and at the
Hookston statron site. Ifnothrng else, Mayhew contended the Reglonal Board should have
| ‘required Walnut Creek Manor to. complete a full site hrstory, 1nclud1ng mformatron from Walnut
Creek Manor personnel wrth personal knowled ge of the actrvrtles that took place there in' the

1970s, 19808 and 1990s Mayhew also explamed that 1nvest1°atrons at Mayhew S: property were a

_unhkely to be frultful glven the ]ack of 1nformat10n about the upgradrent property

On December 14 2006 the Regronal Board ﬁnally did order Walnut Creek Manor to
conduct its mvestrgatrons after an appeal to thls Board several letters ‘and multrple detarled
explanatrons from Mayhew S consultants But the Reglonal Board szmultaneously 1ssued anew

order to Mayhew The December 14, 2006, Order requrres Mayhew to submrt asoil and

: groundwater testrng plan by ] anuary 26, 2007 The Order expressly acknowledges that this work

plan expected to cost at least $10,000, 1s probably the ﬁrst of many for this site. The Order farls
entrrely to address Mayhew 5 contentron that any testrng that occurs on Mayhew’s property is -
unlrkely to be of much value unt1l testing at the Walnut-Creek Manor srte is completed

Mayhew cannot fathom wny the Regronal Board has orderea 1t to conuuct costly testing |

. onits property at tlus trme Frrst it'is obvrous to those possessmg common sense that Walnut

1 Creek Manor is the most lrkely source of the PCE. The Reglonal Board itself has found that PCE ’

was hkely used at the Walnut Creek Manor campus in “fuel and chemrcal storage, equrpment
:mamtenance and other activities at. the site.> These actrvmes were hrstoncally located near .
Walnut Creck Manor’s border with Mayhew and the Reglonal Board’s order recognrzed that

Walnut Creek Manor s PCE plume could be contnbutrng to pollution at downgradient srtes

_;eg May 15, 2006, Letter from Katharine A. Wagner to Bruce H. Wolf, attached hereto as Exhrbrt D, at2,’
3 See December 14, 2006, Order to Walnut Creek Manner (“Walnut Creek Manor Order,” attached hereto as Exhrb1t
B, at3.
4
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'KathanneE.Wagner | - | _ C | | A

kwagner @downeybrand.com

There is PCE contamrnatron at Mayhew’s srte but no evrdence mdrcatrng that PCE was ever used

there and groundwater ﬂows in the area mdrcate that a release of PCEs at the Walnut Creek

' Manor campus would flow over trrne, across Mayhew S property But the. Regronal Board wrll

‘not be moved to defer action agarnst Mayhew insisting: that Mayhew Center must be consrdered a A.

. PCE source untrl it can prove beyond all doubt that it was’ not Thrs speculatron and i unproper
_,burden shrftmg does not JUStlfy requrrrng a hkely vzczzm of PCE pollutron to conduct a costly,
full- scale, s1multaneous rnvestroatron paral]e] to. what is requrred of the upgradrent hkely source

-of PCE at Walnut Creek Manor

The Regronal Board’s decrsron 1s 1napproprrate rmproper 1nternally mconsrstent and in -

conflict wrth state statutes and SWRCB regu]atrons and resolutrons For these reasons s, and for 1
: the reasons more fuI]y set forth be]ow Mayhew requests that thrs Board vacate the December 14

’2006 Order Further ‘given the Regronal Board’s apparent wrllful bhndness and recalcrtrance mn

thrs case, Order that no further investi gatron by Mayhew is requrred untrl new mformatron

.rndrcates that an investigation would be both appropnate and fruitful.

1. : _' NAME AND ADDRESS OF PETITIONER

P .Mayhew Center, LLC

Attn: -Dean Dunivan L
3317 Pleasant Hill Rd. e e , .
Pleasant Hill, CA 94523 - : : o

ddunivan @Vahoo com

All materrals and documents generated in connection with thrs Petition for Revrew snourd |-

be provrded to the counsel of record for Mayhew at the following addresses

Downey Brand LLP

- 555 Capitol Mall, 10th Floor

Sacramento, California 95814 o ‘ N
Telephone: (916) 444-1000 o L

4
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- 210 ipropel'tlesr a circumstance whrch would require Walnut Creek Manor-——not Mayhew—to

22
23
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- The San Francrsco Bay Regronal Board issued its order December 1 ; 2006 -

4  ASTATEMENT OF THE REASONS THE ACTION WAS INAPPROPRIATE OR |
© . IMPROPER: v | R .

As explarned above Mayhew 8 property is sandwrched between a lrkely,"upgradrent

source (Walnut Creek Manor s UST and rnarntenance areas) and a downgradrent 1mpacted

: property (Hookston Statron) Current studies and hrStOI‘iCa] mformatron strong‘y suggest that
.Walnut Creek Manor s campus is s the source of the PCE, hkely from a UST and/or. a mamtenance
. area close to the border of the Mayhew property The known pollutlon dlstnbutron at Mayhew

. and Hookston Station is consistent wrth the groundwater flow from Walnut Creek Manor o

' Cornmon—sénse mdrcates that the sprawling W alnut Creek Manor campus. is the source,

' ‘concluded just that and conﬁrmed that Walnut Creek Manor would first have to charactenze the

pollutron from lts source before Mayhew would have to characterize its property After all

Walnut Creek Manor’s study is likely to show that it is the source of the PCE at downoradrent

mvestrgate Mayhew S prOperty But, for a reason that has never been exp]amed the Regronal

Board reversed course and ordered Mayhew to study its property before Mayhew had the required

: mformatron from the Walnut Creek Manor investigation. .

After Mayhew S consu]tants and lawyers spilled much ink, the Regional Board agreed to

’ spht the baby and ordered 51mu]taneous investigations of the Mayhew site and_ the Wainut Creek

Manor campus. This investigation will- cost Mayhew, a small business, a significant amount of

5
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v Creek Manor source is adequately characterrzed and better understood Mayhew w111 be digging

money but w1ll serve almost no ) PUIpose. Given the hkehhood that the Walnut Creek Manor -
campus is the source, the 1nvest1gation at the Mayhew property 1§ likely to y1eld nothrnv more "
than would a blind pig searching for acorns. Until the dlstributlon from the upgradrent Walnut
random ho]es hoplng to get lucky—to the extent that ﬁnding someone else’s PCE on your
property 18, “getting lucky,” that is. o |

The SWRCB should reverse the Reoronal Board’ s December 14, 2006, Order First the
Regional Board chan ged position on when Mayhew should investi gate its property in the rmddle
of the process w1thout explanatlon Second, the Regiona.l Board’s charactenzatlon of Mayhew as
a discharger lacks support n the record. Asrde from the presence of PCE on the property—hkely'
explarned by the upg radlent property owner’s hrstoric PCE-related operatlons—there is almost no
reason to believe that Mayhew is a source. The Regional Board S rehance on the naked :
pOSS]bﬂ]Iy that a former tenant at Mayhew s property could h have drschar ged PCE years before
Mayhew bought the property is 1nsufﬁc1ent to _]UStlfy the great expense the Regional Board would |

forst on Mayhew, pamcularly in light of detailed, rehable evrdence from past occupants and from |

Mayhew umformly conﬁrrmng that they never used PCE Finally, the Regional Board’s Order 1s

regulations and pOl]ClCS of the SWRCB The 1{egional Board s statement that the $10 OOO cost is
reasonable 1s rmsta.ken as (a) the study cannot be effectrve w1thout ﬁrst charactenzmo the
bordering, upgradrent pollution at the Walnut Creek Manner campus and (b) the $10 OO() was

roughly estlmated and for costs of preparing aplan, not performing the study

A. The Reglona] Board Order Labelmg Mayhew a “Dlscharger” Lacks Support
in the Record ' _ R

Section 13267 does not authorize the Regional Board to order investigations carte -
blanche. Rather, that authority i is limited to a person “who has dlscharged drscharges or is
suspected of having dlscharged or dlscharging, or who proposes to dlscharge waste w1thin its:

region > In making its decisions, the Board must rely on “relevarit ev1dence which the

3 Cal. Water Code § 13267(b)(1).
6
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: sectron 13267, and conﬂtcts with thrs Board’s formally adopted poltcles

: ‘.“addmon of a pollutant

i . ). .
Astatutory scheme defineg as anythmg ‘on whrch responmble persons.are accustomed to rely in the

,!7

econduct of senous affatrs Resolutton 92 49 conﬁrms thls understandmn and mcludes a‘non-

exhaustive list of ten routine forms of evrdence that the Regronal Board may use.? Here the = 1.

E Regtonal Board ‘determined that Mayhew is a drscharger or. suspected dtscharger by relying on the

barest posslbrhty of a discharge and i gnoring or unfalrly dtscountmg the overwhelmmg evrdence ‘

indicating that Mayhew is not the source, This decmon is arbrtrary and capncrous vrolates
!
Flrst the record is entrrely devoid of evidence that would even su ggest that MayHew has

ever drscharged PCE on the site. Iti is undmputed that Mayhew s only connectron w1th PCE on

Mayhew of respon51b111ty Thou Oh the sectlon 13267 does not deﬁne “dlscharger or
“drscharge other statutory schemes using that term requtre active partrcrpatron in the drscharge
Under the federal Clean Water Act for example, a d1scharge only occurs when there is the :

299

That might 1nclude conveymg already-polluted water to another

'. water,m but some action by the drscharger is requrred The Calrforma Court of Appeal has also

1 Further the dlctlonary deﬁmtlons of the term d1scharge “have a common active concept the

. movement from a place of conﬁnement toa place w1thout conﬁnement »12 However the -
SWRCD has held that the term dtschm ge in sectron 13267 does cover passive migration.”®

‘Given these prior orders, Mayhew does not wish to spend an inordinate amount of time briefing

s ld | | - |
7 1d at § 13267(e). . N S ’
# See Resolution 92-49 atgIA. : :
s 33 U.S.C. § 1362(12).

10 See South Florida Water Management Dist. v. Mtccosukee Tribe of lndlans, 541 U S. 95, 103 04-(2004).

1 See Consumer Advocacy Groug, Inc, v. Exxon Mobil Com 104 Cal. App 4th 438, 440 128 Cal.Rptr.2d 454
- (Cal.App. 2 Dist. 2002).

12 1d. at 446.

13 See Zoecon Corporation, Order No. 86-2 (SWRCB 1986) (E).plamtno that the term “discharge” includes the
“ongoing movement of waste from the soil into the groundwater, and from the groundwater to unpolluted
groundwater”) see also Arthur Spitzer. et al., Order No wWQ- 89 8 (SWRCB 1989).

7
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2 of new case law and permit Mayhew to ﬁle a supplemental brref on the sub_]
| 3 | interested in rev1srtmg the issue. B T
: 4 Even assuming that the term “drscharge applres to the passrve mlgratlo of PCE there is
S :no‘- indlcatlon that anyone has ever drscharged -anythmg at the Mayhew pr Rather, the: vast
6 .'_wer ght of the evidence su ggests that the upgradient Walnut Creek Manor camPUS As the souree.
"7 i First, the Re°1onal Board has determmed that Walnut Creek Manor is at l : urce of PCE 14
. 8 ordermg it to conduct an investi gatlon on its property The Order 1ssued to Walnut Creek :
| 9 | Manor indicates that pol]utlon near its boundary wrth Mayhew revealed hlgh—“leveil_,of PCE and
10

11 |- "Walnut Creek Manor was the source.'® The Order to Walnut Creek Manor also exPlams that the ' ‘.

12 | PCE pollution is clustered near Walnut Creek Manor’s former mamtenance facrhty and notes the
13: drscovery of a prev1ously concealed 5,000 gallon UST that was in operanon from 1963 to 1998

14 | near the PCE “hot spot.”17 Thrs mformatron along wrth the d1rect10n of groundwater flow .

15 | beneath the properties, strongly suggests that the upgradient Walnut Creek Manor campus is the ;

.16 'source

; 17 B In contrast wrth the cornparatlvely stron g evrdence of PCE use at the Walnut Creek Manor |

18 : -campus is the paucity of evidence that PCE was ever used at Mayhew ] srte “The only mdrcatron
i l‘9 : that PCE might have been used is that printed circuit ooards were bneuy manuraaured by

o . 20 | EtchTek atJMayhew s sne in the early 1980s."® Some cucuxt board manufactirers apparently

.21_. | 'used PCE in the final stages of manufacturmg But a detarled decl aratron from forrner EtchTek

- 22 ofﬁce Kenneth R Beard refutes the Regronal Board’s assumptron that their process used PCE 19

23 |
24§ See Walnut Creek Manor Order atp.3( Your property is a suspected source of PCE . M.
25} " Seeid. . | . "
16 See id. atp. 2-3
26 § | E
17 See id.atp.3
27 ||-s See Ma yhew Order at p. 3. _
28 1 See Apnl 14, 2006, Letter of Kenneth R. Beard, attached hereto as Exhibit C (“Beard Declaratlo n”).
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'Mr Beard’s dec]aratlon conc]uswely states that the manufactunng process never used PCE 2.
'-The Reglonal Board m‘attonally dlscounts Mr Beard’s declaratron as “recollectlon of operatlons 1.
'} that took place about 25 years ago, 1mply1ng that h1s declaratron is faulty or unrehable 2 But the :
face of the declaranon mdlcates its rehabrhty, recallmg with detall several of the solvents that A_ ; :: |
" were used mstead of PCE It also notes what. each of the bulldmgs at the srte were used for

‘ recues corporate pollcres and notes other matters on Wthh the1r recollectron 1s “d1m or about :

whrch they had no personal knowled ge 2 Byt Mr. Beard’s dec] aratton is crystal clear E]tchT ek

neverusedPCE o s ' _' S o

Mr Beard’s dec]aratron also answers the Reglonal Board’s wild conJecture about a’

/

treatrnent fac:lhty for the computer rnanufactunng operatlon That “structure” is no longer at the .

site and is observable only in. aerial photographs but Mr. Beard specrﬁcal]y recalls that itwas a.

canopy covenng the dumpsters at the property 4 Mr. Beard also recalled that a fuzzy blot on the |

aerial photographs—whlch the Reglonal Boa.rd suggests might be a wastewater treatrnent plant—-

' was actually a truck-mounted ﬁsh tank once used by the property owner at his aquaculture facrltty

: 'but occasronally stored at the site. Mr. Beard’s recollectlon is buttressed by the fact that the

dumpsters currently at the site are located in the ‘same place that there is no evrdence that there
was any prpmg to the “structure ” and that EtchTek’s sewer lmes ran East of the bulldmgs— L
entlrely the other curectron . | |

The Reglonal Board admlts that there is no proof that there was ever piping to the
“structure ? but clmgs 10 its assumptlon by noting that Mayhew cannot prove that there was never
prpmg there.” This is a logical fallacy of the first order the Regronal Board is requ1r1no Mayhew |

to prove a negatwe The burden of proof is on the Regtonal Board to support 1ts suspicion that

2 Seeid. atp. 1. - ‘
2" gee Mayhew Order at p. 3.

2 See Beard Declaration at pp. 1-2.

3 See Mayhew Order at p.3.
* See Beard Declaration at p. 1.

25 See Mayhew Order at p. 3.
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‘and loorcal fallacres promotrng its w1ld theorres 1n the face of Mr Beard’

. declaratron

First, it has not made a reasonable effort to rdentrfy the drschargers assocrat

PCE was dlscharged at the Mayhew site: The Regronal Board is thus left wi

Rt

j B. The Reomnal Board Has Not Made A Reasonab]e Effort :t0:Id
-1 . Dischargers Assoelated w1th the Dlscharoe

The Regronal Board Order also vrolated several drrectrves contam

| drscharge 26 Rather the Reg1onal Board merely ordered several owners upgradrent of PCE- :

1mpacted property to do an mvestrgatron Until the December 14th order to' Creek Manor

_ 1ssued srmultaneouslv wrth the order to Mayhew the Re°1onal Board had neve requlred Walnut

Creek Manor 10 submrt a complete site hrstory, even after Mayhew s consultants produced

undrsputed evidence of a prevrously undrsclosed underground storage tank on the property z Nor

has the Reglonal Board required or received any information from persons with personal

knowledge of Walnut Creek Manor’s mamtenance and underground storage tank operatrons 28

. As ‘those are two lrkely sources of PCE the Regronal Board should requ1re full’ drsclbsure of* those

operatrons before requrrrn g apparently 1nnocent vrctrms of pollutron to shoulder the ﬁnancral

‘burden of investi gatron

The Regional Boar ! “shoot first, ask questrons later” approach mlght be warranted inan’

emergency srtuauon but the Regronal Board oroer itself notes rhat the i mvestrgatlons have been

I sites will not mterfere wrth remedratron at the Hookston Statron site because the remedral plan for |

Hookston Statlon 1s scheduled for adoptron onJ anuary 23, 2007 Flnally, the Regronal Board

B wrll not lose any enforcement or remedratron opt:ons by forcmg the loglcal upgradrent property
to conduct its mvestrgatron ﬁrst If Walnut Creek Manor is confirmed as the | source the Regional

: Board may require it ¢ to extend the investigation, and cleanup and ab_atement, to an'y location

% Resolutron 92-49 at ILB."

7 See Letter ofMay 15, 2006, attached as Exhibit D, at p. 6.

2 See 1d

- 10

esolution 92-49; |
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" affected by the disc’harge or threatened by the" dlscharge s, I the investi-.gatlon unexpectedly )
) : ;reveals that Walnut Creek Manor is not the source, then the Reg10na1 Board w1ll have more '
1 mformatlon which should help it locate and enforce agamst the true dlscharger In the meannme
1 the Hookston Statlon remedratlon w1ll be going forward as approval of its remedral plan is

i nmmnent In short, there is no legmmate reason for the Reglonal Board’s fa1lure to make a.

_reasonablc effort to deternune the drscharger at thls time.

: Further the SWRCB has declared that it “1s not the 1ntent of the State or Reglonal Boards

10 allow dlschargers whose actions have caused . pollutlon, to av01d responsrbrhtres for '

"_ cleanup 31 But that is exact]y what the Reoronal Board has done here Byi Jgnonng the hkely

source of pollutants——the up gradrent property owner w1th a hrstory of mamtenance actrvmes m

“the area of the pollution—the Reglonal Board has forsted a s1gn1f cant pOl‘thl'l of the mvestlvatrve -

costs onto Mayhew the downgradlent property owner whorn the eVJdence suggests is the victim e

- of PCE pollutlon rather than the source .

Thc Regronal Board’s Order to Mayhew is both unfair and unlawful. The SWRCB should

‘vacate that Order and enter its own order requ1r1ng the. Mayhew property to be mvestlgated on]y

after the Walnut Creek Manor campus is properly charactenzed

1. There are Substantlal Prerudrmal Techmcal Errors and Omlssmns in Order .

Wh]le the Regronal Board need not mc]ude the entire site hrstory in an order, the techmcal

© erTors and ormssrons in the Mayhew Order are astonlshmg .First; the Reglonal Board omits most

)

| Walnut Creek Manor and the Cuff property. The Cuff property is, 1mmed1ate1y North of Mayhew i

‘ -~ and contains. the “hottest” PCE ﬁndlngs in the area. Worse the Board’s Order 6mits the vast

ma_;onty of the releyant technical mfonnatron at the Mayhew site, the very subject of the Order.

% 1d.at§ILA3.

- See Staff Summary Report for J anuary 23, 2007, meeting of the RWQCB San Franc1sco Bay Reoron attached
hereto as Exhibit M. _

3 1d. at g 26.
11
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In light of these ornissions?‘ it.is no wonder that the Mayhew Order m

_,"describing oonditiOns- at the M'ayhew site. For' example, the Mayhew O,r'd"eff
. . . . . Coe ’ ..:,:;,;J; L

| Cuff b]ocked the study by refusmg access to the1r propertles The Reglonal Board has never '
acknow]ed ged that Walnut Creek Manor and Cuff blocked thls Board—approved loglcal and cost-

free survey, drrectly unpedmg a better understandmg of condmons at these s1t,, : The on]y logrcal

: 1mphcatron is that Cuff and Wa]nut Creek Manor have somethmg to h1de thch conﬁrms the
other COIMmMOD-sense evrdence 1nd1cat1ng that these propertles are 11kely sources of PCE
Perhaps more aamnab]e is‘the Regional Board’s “selecuve use of data in the urder T‘te

Order stresses a 2001 sorl vapor study whrch the Reglonal Board clalms found PCEI “near your

property at 3301 3341 Vmcent Road 32 The Mayhew Order also clalms that groundwater at the

: neg]ects to mention the specrﬁc fi ndmgs of the Hookston Stat1on mvestlgatlon showmg no

a0 zmpacts from the Mayhew site.? The PCE referred 0 in the Order is due North of Mayhew

Center s premlses, not in the well documented groundwater flow d1rect10n to the Northeast

' Hookston Statlon s consultants have never identified Mayhew as a source of PCE

The Hookston Statlon consu]tants summarized this sne mvestlgatlon more recent]y in thetr o

: August 2004 Remedtal Investt gatton Report 3 whxch the Regtonal Board’s Order failsto -~

“mention. Both that August.2004 report and the 2001 soil vapor findings include data showing a

32 Mayhew Order at 1. , i
33" See August 2004 Remedial Investigation Report, Hookston Statron Site, attached hereto as ExhlbltE S

» A copy of Froures 7-1 (copy of soil vapor findings) and 8-1 from the 2004 Investigation Report (showmg :
groundwater data) .are attached hereto as Exhibits F and G, respectrve]y

12
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complete absence of PCE 1mpacts in sorl and groundwater tmrnedlately downgradrent of the

| :Mayhew srte The 2001 passrve soil vapor results show no detectrble PCE Vapor in the two

located The study shows that groundwater 1mrned1ately to the East and Northeast (ie. - |

5 v."downgradlem) of Mayhew has o detecllble PCE. Testing near the sewer trunk liné near the exrt

-} from the EtchTek Bu11d1ng shows 1o detectlon of PCE i c’roundwater Thrs und15puted data ‘

4 o

! -conﬁrms Mr Beard 8 statements that EtchTek never used PCE in its operatlons But the Regronal

Board omrtted thls mformatron 1ndrcatmg that EtchTek (and thus Mayhew) is not a source of

analysrs by wish fulﬁllment

The Mayhew Order also uses selectrve data at the Mayhew srte to Justtfy its far—retcheo

hypotheses The Reglonal Board speculates that an unknown “structur (1dent1ﬁed in Mr.

‘Beard’s declaratlon asa canopy for dumpsters) m1 ght have been a source of PCE B'ut existing

bonng B 4 and B-6 were extremely low
 The Order also falls t0 note that the “structure was downgradlent of the hrgh -PCE areas
near the Walnut Creek Manor mamtenance facrlrtres and adjacent points at Mayhew Center The

“structure” could not be the source area and appears to be nothmg more than a pretext for

‘ Justrfymg the 13267 Order to Mayhew Center Given the wel ght of the evrdence the Reolonal

s Board is unjustified in sendmg Mayhew ona costly wild goose chase. Speculatron that there

could have been a “structure” that nght have had p1p1n0 which nght have been removed would

3 See Nov 2, 2006, SOMA Addendum to Sorl and Groundwater Evaluation at Mayhew Center attached hereto as -
Exhlblt H, at p 5.

13

bonngs across the street Northeast of Mayhew Center Bulldmg 2, where EtchTek was formerly |

'PCE further exposmg the Regronal Board’s decrsron to label Mayhew asa PCE drscharger as -
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be a h10hly questionable basis for a 13267 Ordér in the absence of all other 1nformat10n In the |

hght of the overwhelmmo exculpatory evrdence itis srmply untenable

Another crlanno error 1llustrates the lack of sc1ent1ﬁc analysis and quallty. control that has -

~pervaded this matter The Mayhew Order trumpets that PCE was found in groundwater at bor1n g

|
B-7, _}LISt over the Mayhew property lme and-that this g-roundwater occurred “at about 12 feet

below ground surface.”® In fact, the Case Transfer report from one Regional Board staff member
to another described groundwater as existing at about 28 feet below surface.?’ Further PCE in
soil is absent at Borlng B-7 at the depth of 25 feet above the groundwater but i lS present in the

crroundwater Thrs strongly sugg ests that the PCE in: groundwater at. B-7 comes from an off—srte ”

source‘ the nearby Walnut Creek Manor UST and mamtenance/storage areas. Even Regronal
Board staff admit that the concealed UST “is clearly something we would have wanted to know

]ast year when we were askrng for a site 1nvest1 gatron” from Walnut Creek Manor

In its order to Walnut Creek Manor the Regronal Board required Walnut Creek Manor to

 fill critical omissions in its past work and site hrstory Walnut Creek Manor 1nsrsts that it is. berng

December 14 2006 Walnut Creek Manor Order does not call for new work but requ1res Walnut
Creek Manor to complete the work that was already reourred Walnut Creek Manor has never
1nvestrgated the UST at its site that was unlawfully abandoned'for 14 years That UST is
upgradrent of several PCE and petroleum hydrocarbon hot spots, but was nerther disclosed by

Walnut Creek Manor nor sampled when removed. It 1s drfﬁcult to understand why the Reglonal

Board continues to grve credence to the fanciful speculation and result—onented'analysrs ofa

36 See Mayhew Order at 2.
*7 See Nov. 2, 2006, SOMA Addendum at 8.
® Seeid. atp. 5.

39 See December 9, 2005, e-mail from George Leyva to Mary Rose Cassa, attached hereto as _EXhibit'O. ‘

14

PETITION FOR REVIEW; PRELIMINARY POINTS AND AUTHORITIES




f—y

V- N e Y, T U TU R O I

N —_ . O

o
W

15
16

..17: |

19
20

21

22

23.

24

25 |

- 26
27
28

':'downgradrent 1mpacts R : | [..

party which concealed an unlawfully .abandoned UST. The considerable investigations to date -

have narrowed the areas of concern on Mayhew s site to the fenceline abuttmg Walnut Creek:

“Manor propertres Given the groundwater flow in that area it is hkely that the PCE came from .
~Walnut Creek Manor s 40 years of mamtenance and unlawfully abandoned UST, and not from |,

the small, downgradrent EtchTek operatlon which has declared under oath that it did not.use .PCE.‘

~ Walnut Creek Manor’s consultants recognized that the logical path of investigation of

included deep borings on Mayhew’s property, in order to evaluate impacts from W alndt Creek:
b

_Manor s maintenance areas. After that work was completed Walnut Creek Manor’s consultant

vbeen completed The Regronal Board perrmtted Walnut Creek Manor to conduct addrtronal
shallow soil work with the provzso that it would have to do the deeper bormgs if it found PCEin

| the shallow sorl samples Walnut Creek Manor found PCE in the. shallow soil samples but has

never followed up with the deeper bonngs. Itis only loglcal to requ1re ‘Walnut Creek Manor to

complete thzs follow-up work upgrad1ent before requmn g Mayhew to assess the possible

N

As a small property owner unrelated to any PCE use or drscharge Mayhew should not be

forced to use 1ts scarce resources to pour over the vast sea of data in Hookston Stat1on S reports.

"The Hookston 'statron documents should be well-known to the staff member handling the

Mayhew and Walnut Creek Manor srtes——she also handles the Hookston Statlon site. Mayhew
should not have to’ constantly point out what the Reglonal Board is supposed to know Reglonal
Board staff have never commented on a srngle report produced in the area, and its fajlure to

respond to and use data foreshadows only further baseless, unproductive\demands for Mayhew.
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_ stonewa,l]ed Mayhew s efforts to address the true state of affairs i in the area ’_

- mishandling of this rnatter. Worse, Mayhew s_voluntary subm1ssrohs we_re

'_retaliation. Staff threatened penalty' enforcement action _and'alleoed non-QOmp ance.with Ord“ers. |

that had been rescmded 40 Staff have made repeated faISe assertlons elther out-of i orance or
. P gn

mahce then later s1lently dropped them withott acknow] ed gtng then' falsehood.,, Thls leaves a

'document trall that can be used to slander Mayhew s property and 1ts owner ._Even'when

' Mayhew s hard work ﬁnally resulted in the Reglonal Board orderlng the necessary work at

upgrad1ent Walnut Creek Manor, the Reglonal Board ref used t0 requne a logrc al, phaSvd
mvesn gatlon apparently pumshmg Mayhew for pressmg the Regronal Board to pursue a ratlonall ‘
approach L o - o _. . L f' ' ~ |

It is challengmg in the conﬁnes of a Petition for Rev1ew to convey the overwhelmmg

sense that pervades th1s matter ie. that the Reglonal Board seems detenmned to prowde no way

. out for Mayhew re_gardless of science nOw avarlable or -produced in'the .future.‘ In addition to the a

above other examples mclude

‘a'.' the Reglonal Board’s indications that shallow soﬂ ﬁndmgs are irrelevant to

whether a source is present; and
- b. - that fictional underground piping must be assumed to ex1st untrl affirmatlvely
. disproved as an impossibility; and
c.” . that site histories submitted under penalty of perjury must be dxsregarded because

- detailed recollections are inherently worthless due to the passage.of time.

" These positions do not reflect a fair-mihded, rational process grounded in science and policy, but

© An Order of July 29, 2005, which was never supported or justified, was deemed satisfied or wnhdrawn ina |

" meeting in August.-Suddenly, the Order was “revived” in a Notice of Violation of September 27, 2005. Mayhewls

. efforts to seek review of the Notice of Violation (obviously itself issued after expiration of the appeal period for the
July 29, 2005, order) were deemed untimely by the State Board’s Office of Chief Counsel. Mayhew’s efforts to -
address the merits of the matter with Regional Board management have been continually rebuffed.

-16 -
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rathe’r an unorganized arbitrary, or even ill—motiyated investiga'tion.

K In the latest mexplrcable event Mayhew recently learned that the Reg,ronal Board has

. surreptrtrously requested a'site hrstory for Mayhew s property from a pnor owner.* There is - '

nothmg nefarrous about such a request but the Regronal Board made it W1thout copymg Mayhew

'or its counsel A former s owner s recollectron of operatrons on Mayhew s property is hrghly i

|| relevant to the ]usuﬁcatron for and approprrate focus of the site mvestr gatron workplan the

"Regronal Board has ordered. Further any report ﬁled i response has not been sha‘red whth

Mayhew And thrs is not the first time the Regronal Board has wrthheld Important mformatlon

from Mayhew In 2005, the Re gional Board staff requested a site request from EtchTek t.he

supposed source of PCE at the property Asrde from the’ physrcal presence of PCE on the

' 'property, EtchTek’s prror occupancy was the only basrs for targetrng rv' aynew The detajled

response thoroughly refuted any speculatron that EtchTek had used PCE yet the Regronal Board

. wrthheld the docurnent from Mayhew untrl Mayhew stumbled upon it and demanded access.

, Reglonal Board staff v were detemuned to issue cleanup and abatement orders to Mayhew '

re gardless of data. The staff conﬁrmed as much in a meetrng with Mayhew i in whrch they

explamed that they would rather let the partres “fi ght it out ” But the Regronal Board bears the ,

'burden of provrdrng reasonable evrdence showmg that the target ofa 13267 Order isa drscharger

" Board staff may neither selecuvely review data nor may they retahate against pames who stand ;

up for themselves. Board staff -also‘ lack statutory and regul atory au_thority to order any irnpacted

 property owner to engage in the btirdensome work of figuring out who the discharger is because

41 See Requirement for Technical Report on Site History (October 5, 2006), attached hereto as Exhibit J.
% See Request for Technical Repon- on Site History (September 7, 2005), attached hereto as Exhibit K.
“ See April 19, 2004, e-mail from Mary Rose Cassa to Katharine Wagner, attached as Exhibit N.
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bumbling or malice, must not be al'low'e,d to co'ntlrlu‘e.

waters in its reglon by requrnng dlschargers to conduct mvestrgat]ons but TE

N
(38 .

1

C. E The Re jonal Board’s Order Fajls to Compl 'with'the Cost/Benefit—eI;roiIisions
’ of Section 13267 and Reso]ution 92-49 o S ey .

. b

Water Code section 13267(b)(1) authonzes are gronal board to mvestrga the qua.hty of

'the reglonal

board to ensure that the “burden 1ncludmg costs, of these reports shall bear a reasonable :

relatlonshrp to the need for the Teports and the benefits to be obtarned from th"-L ep '.

: Resorutron 92-49 ﬁlls out thrs cost/benefit analysrs requrrement explammg that the Regronal

1 Board shall “[c]onsrder whether the burden  including the costs, of reports‘ require of the

dlscharger bears a reasonable relatlonshrp to' the need for the. reports and the beneﬁts to be

6 The Regional Board’s December 14 2006, Order to Mayhew falls :

obtamed from the reports
to comply with both the substance and procedure of section 13267 and Resolutmn 92—49

Frrst the Order contains an unsupported estimate of costs to wnte the plan and farls to

. consrder the cost of executzng the plan Second the Regronal Board fa1led to consrder the

‘10 understand the nature and extent of the area contamlnated in order to determme what degree of

remedratlon is necessary to protect water quahty and public health ol But such a conclusory, .

| borler-plate statement cannot alone satisfy the requrrements of the statute and the resolutron A.

Google search revealed, in .27 seconds that thrs generic language is srmply copred almost word

- # (Cal. Water Code § 13267(b)(1); accord City of Arcadla v. State Water Resources Control Bd (2006) 135

Cal. App.4th 1392, 1413 [38 Cal.Rptr.3d 373].

45 See State Water Resources Control Board, Resolunon 92—49 avazlable at http://www. swrcb ca. oov/plnspols/docs/

wqplans/res92—49 (last visited January 9, 2007).

"4 Id. at § ILB.

#! See Mayhew Order at p. 5.
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' 'for. word,'out of an SWRCB Ordef.*8

4 5 understand why it is reasonable for it to pay tens of thousands of dollars to conduct an

There is nothing wrong with the phrasing of this conclusion of course, but what is-

mtssmg is any s1te-spec1ﬁc analysrs or supportmg ratronale In parueular Mayhew wants td ‘

mvestt gatton on its property wrthout first understandmg the PCE dlstnbutton at the upgradtent
property whrch is the hkely source of the PCE on Mayhew s property Resolutron 92-49 requlres
dtschargers to 1nclude the .supportmg rationale for the selected methods ol and the Regtonal
Board must do the same Sectron 13267 provides that “the regronal board shall provrde the
person w1th a wntten explanatlon with regard 10 the need for the reports and shall identify the B

evrdence that supports requrrmg that person to prov1de the reports »30. But the Reglonal Board -

N

completely fails to provrde a wntten explanatton workplan and 1nvest1 gatlon are cost»effectlve or
what ev1dence supports its decrslon Instead the Regronal Board makes only a conclusory o
statement copred out of an SWRCB Order.

Th1rd—and perhaps not surprrsrngly given the Regional Board’s failure to engage ina .

meanmgful evaluatlon of costs and beneﬁts—the mvestl gatron proposed by the Regronal Board i 1s a

not cost-effectrve Resolutton 92—49 indicates that one of the key methods for a cost- effectrve

mvestrgatton is the ablhty to “focus investigative actlvmes on locattons and wastes or matenals

handled at the s1te ”5] In Mayhew s-case, the only way to focus on the locatlons where the waste - :

may be is to charactenze the upgracuent source - first. As explarned ifr section A above there is:

, nothmg but bare speculatlon that EtchTek’s c1rcu1t board operations could have used PCE at the

- site in'the 1970s But that speculatton has been conclusrvely refuted by the c1rcu1t board

manufacturers On the other hand there strong evidence 1nd1cat1ng that the upgradrent Walnut

@ See SWRCB Order No. WQO 2004-0003 at p. 1L The results of the Google search may be examined at
. http: JIwww.google.. com/search"hl-en&lr—&q—water+%22reasonable+1n+h ght+of+the+need%22 (last visited
January 9, 2007). . '

4 See Resolution 92-49 at 0L C.

50 Cal Water Code § 13267(b)(1) (emphasrs added)

! Resolution 92-49 at § III. D.la.

52 See Beard Declaration, attached hereto as Exhibit C, at pp. 1-2.
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:PCE It seems extraordmanly hkely that the PCE on Mayhew s property mi

 source on Walnut Creek Manor s property The only way to “focus on the l
| campus ‘

1 approprlate but-the default. > © Infact, paragraph A2 of the Resolutron m'

'Manor campus mamtenance facrhty and then work its. way downgradlent

,_.4
s

consultants where to look for PCE on the Mayhew property TR ‘ - '_ P

T et
o

"envrromnental damage.”

Creek Manor campus s mamtenance operatron near the border of the Mayhe

Mayhew s sue is to understand the path of mi gratron from the up gradrent_W

Further Resolutlon 92 49 suggests that a progressrve or phased\

.from the progressrve approach is only appropnate in case of emergency, threat of .

pollutlon delayed 1nvest1gatrons or Very: small drscharges A reasonable cc ective phased |

po utron levels-

will likely act hke a roadmap, mdrcatmg where to look next. Knowrng the path and the pomt at

which the PCE transitions from the Walnut Creek Manor campus to the Mayhew s1te wﬂl show
]

Such a phased approach is more hkely to reduce costs for all partres mvolved leadto a-

envrronmental 1mpact The SWRCB s own. pohcres are in accord Resolutlon 92—49 declares that ‘ |

f‘[o]verall costs have mcreased” when c]eanup activities “have had no POS.l'tlveaeﬁe_ct, and that

such inefficient action has even “exacerbated the pollution-”‘55 Phased investigatio*rs “facilitate

' adequate delmeatlon of the nature and extent of the pollutlon and may reduce overall costs and'

ns6 Thrs Board has also reco gmzed that ¢ mvestrgatrons mherently bu11d

on mformatron prevrously gamed »37 the thrust of Mayhew’s argument A logrcal mvestr gation at

\

' 'the upgradrent source is likely fo tell regulators where to look for PCE on 1ts property and is

likely to'lead to a more efﬁcrent faster cleanup.

% Resolution 92-49 at § ILA.1.

" 3 See id. at T 11.A.2(a)-(d).

5 Id. at‘l 14;

% 1. at§ 15.

5 'I_d.
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7~ 1nvest1gat10ns and must be .vacated

[ . . : L . . . '

Fmally, thls Board has Teco gmzed that “1mpr0perly planned mvestrgatlons” often result in |

: greater costs or mcreased env1ronmental damage 58 The Regronal Board’s haphazard

spasmatrc actlvmes in thls case have resulted in 1mproper planmng, and threaten 10 1mpose

and groundwater The Regronal Board’s inexplrcable actrons 1n this case vrolate both Resolutlon

1 92- 49 and Water Code sectron 13267 s command to facrlrtate cost-effectlve phased

/

~D. - The Re,q]ona] Board’s Decision Is Internal]v Inconsrstent and Must Be
: Reversed - SRR - L

' SWRCB should reverse it because itis 1nternally 1nconsrstent An upgradrent property owner -

who admrts actrvrtres highly hkely to have 1nvolved partrcular pollutants should charactenze its -

: pollutlon before forcrng the downgradlent OWDer to characterize the damage to its property,
' pamcularly when all the evrdence sugg ests that the downgradrent property owner 1s t.he vrctrm

. not the source: In its February 11 2005 letter to Mayhew the Reglonal Board recogmzed as

'mvestr gatlon is completed at the up-gradient property, Walnut Creek Manor »59 Board staff

greater costs on "Mayhew and to. delay site cleanup, leavmg the PCE at elevated levels in both soﬂ L

conﬁnned thrs d1rect1ve at an Au gust 2, 2005, meetlng The letter, in con_]unctron with thein- .| -

person confirmatron strongly su ggests tnat its decision to investigate the Warnut Creek Manor

1 campus first was delrberatlve and deﬁmtrve

“'When the Regional Board staffer assrgned to the srte handed the project off to anew staff

il Y

member he explalned that Gt mrght not be reasonable to assume ‘that Mayhew was a source and

that requrrlng an 1nvest1gat10n at Mayhew s site might be premature 50 Suddenly, and without

explanatron the Reglonal Board reversed course and ordered Mayhew to conduct an mvesngatlon

on its property. Ordenng the downgrad:ent property owner to investigate its property while

58 Id

» See Letter of February 11, 2005, attached hereto as Exhibit L

% See Case Transfer, Hookston Station, attached hereto as Exhibit N, at p. 2.
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.mvestxgatlon method after makmg what appears to be the common-sense chor

course: of actlon in any parttcu]ar case, but _they may not actin a manner t

dlscretlon or arbltrary and’ caprtc1ous

action, it is notfree to change 1ts mmd atawhnn - e

recognized that

pennlttlng the upgradtent owner to sit 1d1y by would be hi ghly susPect had the:Regional: Board R

‘come to the decrston 1n1ttally But reversmg course and choosmg a h1ghly questto

mvahdtty and capncrousness
!

Adnnmstrattve agencres often have a farr amount of dlSCl'CthD to determme the best

“an: abuse of

”61 The SWRCB, of course owes no deference to t.he :

.Reglonal Board’s ﬁndlngs 62 but the statutes are sttl] 1nstruct1ve Here the Reglonal Board’

decrston is arbttrary and capr1c1ous because among other thtnos the Regtonal B_“ ard has .

swrtched horse s mld-stream—from the logtcal to the ﬂlogtcal—-wrthout explanatron and wrthout 1 '

: express acknow]edgement that it was dorng s0. The Reg10na1 Board is by no means bound

forever to the decrsrons it rnakes at one pomt in an investi gatlon 1t must at ]east glve a reasoned
explanatlon for such a change When an agency has deﬁnmvely stated its posmon on a partlcular

Several 1rnp0rtant courts have held that agency. actrons is arbrtrary and capnhtous” when

{

Citis, 1nternally mcons:stent or when the agency changes its posmon w1thout explanatlon The

63

mconsrstent and wrthout adequate explanatton The Ninth Circuit recently held that an agency |

dec1smn that is mternally mconsrstent renders “the uIttrnate decmon (i not the resu1t of reasoneu .

de_crslon_—makmg and thus arbttrary and capncrous Funher the Cahforma Courts have

6 See Cal. Code Civ. Proc. 1094. 5(b), see also Jomt Council of Intems & Resrdents V. Board of Superv:sor (1989)

210 Cal.App-3d 1202, 1209, 258 Cal Rptr. 762 (Cal App. 1989)

 See Cal. Water Code § 13320(c)

¢ Gen. Chem. Corp. v. United States 817 F.2d 844, 857 (D. C. Crr 1987); see also Intematronal A]hance of

_ Theatrical and Stage Employees v. NI.R.B., 334 F.3d 27, 34 (D.C.Cir. 2003); Military Toxics Project v. EP.A.,

146 F.3d 948, 956 (D.C.Cir. 1998) (recognizing “internally mconsrstent” regulation would be mvahd), Air Transgort

~Ass’n of Amenca v. Department of Transp., 119 F.3d 38, 43 (D.C. Cir. 1997). )
.6 Defenders of Wildlife v. U.S. Environmental Protection Agency, 420 F. 3d 946, 961 (9th Cir. 2005) (certtoran

granted on other grounds as stated in E.P.A. v. Defenders of Wildlife, --- S.Ct. ----, 2007 WL 30545 (January 5,
2007)) . .
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o 5 1s apphcable to state statutes which are patterned after federal statutes

based on. xrratronal unlawful and arbltrary actlon by the Regronal Board.

Lan analogous subject employs 1dent1cal ]anguage itis to be presumed that the Legrs]ature

. mtended that the language be given'a hke mterpretatron in applyrng the new enactment Thrs rule :

”65

. Sectron 1094. Sis very sxmtlar to the federal Admrmstratrve Procedure Act % so the ‘

_SWRCB should view the above- crted federal dec1srons as persuasrve authonty

The agency has abruptly shifted course in thrs matter but has never offered an exp]anatlon

~If there is new lega] or techmcal 1nformat10n the Regronal Board should put it forward IMayhew

' Center has repeatedly reafﬁnned that it 1s willing to do its part but does not want to shoulder the -
| ; burden of the upgradxent hkely source of PCE. If nothmg else, Mayhew is owed an explanatlon

' "of why the Regional Board reversed its prevrous, written opmron that t.he PCE on the upgradrent RS

Walnut Creek Manor campus should be characterlzed first.

5. h THE MANNER IN WHICH PETITIONER IS AGGRIEVED

Mayhew is a small busmess nearly one-tenth the size of the Walnut Creek Nlanor’s

. upgradrent sprawhng campus Because the Regronal Board has 1mproperly charactenzed
: ‘Mayhew as a dlscharger 1nappropr1ate1y ordered Mayhew to mvestroate the property, and
1rrat10nally reversed its wrltten opinion wrthout $0 much as an’ explanatlon Mayhew has been

'--forced to spend tens of thousands of dollars on: attomeys and consultants Bythe Regional .

Board’s own estrmate the pendrng 1nvest1 gatory work plan will cost approximately $10,000.

.Thrs does not address the costs of carrymg out the planned work and the Regronal admrts that this -

- wrll likely be the first of many work plans Mayhew should not be pushed into ﬁnancra] peril

' v

5 Nishikawa Farms; Inc V. Mahony 66 Cal. App 3d 781, 136 Ca] Rptr. 233 (1977)
b 5usc § 701 et seq.

_ & See Kings Rehabilitation Center, Inc. v. Premo, 69 Cal. App 4th 215 219, 81 Cal. Rptr 2d 406 (Cal. App ]999)

(noting federal act as “analog” to California Act)

6 See Walnut Creek Manor Order at 5.
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‘ 6 - THE SPECIFIC ACTION BY THE STATE OR REGIONAL BOARD»WHI

THE PETITI ONER REOUESTS

) -

7. - A STATEMENT OF POINTS AND AUTHORITIES IN: SUPPORT OF LEGAL

ISSUES RAISED IN THE PETIT]ON

' Mayhew’s preliminary statement of poihté and, authorities is set forth in Section-4 above.
Mayhew reserves ttie right to supplement this statement upon receipt and review of the -

administrative record and hearing transcnpt

8 WW

BOARD AND TO THE DISCHARGER

A true- and correct copy of this Petmon was. rnalled by F1rst Class mall on I anuary 16,

'2007 to the San Franc1sco BayRe glonal Water Quahty Control Board at the followmg address

. Brucel-l Wolfe Execuuve Officer .

California Regional Water Quality Control Board,
San Francisco Bay Region
1515 Clay Street, Ste. 1400

_ Oakland California 94612

The Petmoner 18 the alle ged dlscharger Lherefore a copy was not separately malled to the ;

: 'discharger. -

{
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1-10. - PETITIONER’S REQUEST FOR EVIDENTIARY HEARING o .

Respectfully Submitted,

‘| DATED: January/,2007 . . - DOWNEY BRAND LLP

9. A STATEMENT OF THE SUBSTANTIVE ISSUES AND OBJECTIONS RAISED -
N THE PETITION WERE RAISED BEFORE THE REGIONAL BOARD, OR .
_ WERENOT REQUIRED OR WERE UNABLE TO BERAISED: -

Mayhew raised the substant1ve issues and obJectlons before the Regronal Boa.rd This: Was

- done durmg the one-week period the Reglonal Board prov1ded for wrlttcn comments to the draft

order, lctters cxchanged pnor to the draft order, and other wntten and verbal commumcatlon W1th '

i Reglonal Board staff

|
For the reasons set forth above, Mayhew requests that the State Board conduct a full /

i} evrdentlary heanng to consrder this Petmon in accordance wnh Tltle 23 Cahfomla Code of -

. Regulatlons-, section 2052(0).

,,,,,,,,, ST  KATHARINE E. WAGNER

Attorney for Petitioner

r . < .. MAYHEW CENTER,LLC
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LN “California Regional Water Quality Control Board £
v P San Francisco Bay Region = = - &
‘gljndiS.Adams T : Co .' 1515 Clay Strest, Suite1400, Qakland.dlifomia 94612 : . Arnold écx e
Sccretary. for o :  (510)622-2300 * Fax (510) 622-2460 , o . Govermor - R
Environmental - , L hitpy/fvrew, walcrbosrds.ca.govisanfranciscobay - co CLo e e
) Pm{{ﬂioﬂ' ’ : c - - o ‘
~ DEC 1 4 2006 |
Date: = . R I
R o File No: 0750183 (MRC) . BT
:‘MéyhéwCenter,LLC" T o S IR

* Atg:DesnDumivan . . T - S :
‘rddunivan@yshoo.com . - ' L e T T

3317 Vincent Road - -

. Pleasant Hill, CA 194523

'Requiring Report on Soil and Groundwater Characterization Pursuant to Water
Code Section 13267 A :

. GUBJECT:  Property at 33013341 Vincent Road, Pleasant Hill, Contra Césta County - Order.
'Dear Mr. Dunivan: -

... This Order requires that Mayhew Center, LLC (héreafier “you”) submit a report on soil and

.3 groundwater characterization for your property, known as Mayhew Center and located at 3301- ;
334] Vincent Road in Pleasant Hill, California. This Order supersedes and l‘eplmé all previous! .

: pending directives pursuant to Water Code Section 13267 for the subject property; Data 'you"ha\}e

- submitted in response to'previous directives was obtained without a workplan approvéd by this '

‘Board and without oversight of a qualified geologist or engi neer. However, that data hasbeen” .

considered in preparing this order and shall be considered as part of the response to this order. As
explained below, the required snformation will help Board staff to evaluate the nature and extent of

. soil and groundwater contamination beneath your property, which can then be used to design
remedial activities if appropriate. o o '

. Background

Jocated at 228 Hookston Road, have been conducted since 1989. These investigations

- discovered the presence of chlorinated solvents (which are commonly used as degreasers) in the
soil and groundwater at the site. Because of their chemical characteristics, when chlorinated
solvents are released into the environment via, €.8., spills on the ground or leaks from
underground tanks or piping, they migrate downward, eventually encountering gréundwatcf. The
solvents dissolve into groundwater and then are carried along with the flow of the groundwater.

_ Solvents can also be washed across the ground surface before migrating downward. This can

sometimes lead to offsite contamination of shallow soil and groundwater. .

Investigations regarding the contamination of soil and groundwatef.at the Hookston Station si‘te,

Preserving, enhancing, and restoring the San Francisco Bay Area 's waters Jor over 50 years

ﬁ ';?chéd Poper
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. Most solvents are relatively dense (specific gravity greater than 1.0) and tend to migrate . .
dewnward through the soil.colurnn over time. If a release of solvents occurred several-years ago, R
it is likely that the solvents have migrated downward and may be present-at ﬁigher. concentrations
at greater depth. Further, most solvents have-a tendency to evaporate téadily (vapor pressure. .
substantially less than that of water at 760 mm), and concentrations detected in shallow soilare -
" not expected to be indicative of the absence of a historic release. SRR
. . ’ .. M . co . . ) po s . . ‘ ' o
* Depending on the length of time that has elapsed since a solvent release occurred, it is possible - .

for the released solvent to have migrated through the unsaturated soil column arid to havé '
accumulated below the ground water in a zone underlain by fine-grained deposits. - Therefore,
groundwater sampling is a necessary component of any solvent source area investigation to *

conclusively determine the absence or presence of a solvent source. - e - o

. In October-November 2001, 8 pas'sivé soil vapor survey.was conducted for the .H't':..okston 'Siat'ibn -' \' )
remedial investigation as a scréening tool to identify the approximate limits of soil and ground .

-water impacted with Hookston-related chlorinated solvents. During that investigation, elevated =

concentrations of the chlorinated solvent tétrachloroethene (PCE) and associated breakdown " -
‘products were found in soil vapor samples collected along Vincent Road, near your property at '
3301-3341 Vincent Road. Subsequent investigation and monitoring activities identified ~~

 concentratioris of PCE in groundwater as high as 7,200 micrograms per liter (j1g/L) in monitoring - -
wells installed in Vincent Road. PCE has not been identified as a solvent that was used at the
Hookston Station site. Ground water monitoring data indicate that the chemical impacts from
PCE may originate from an off-site (i.e., non-Hookston) source area that appears to be located
-west (upgradient) of Hookston Station. Based on groundwater monitoring data for the Hookston
Station site (e.g., Third Quarter 2006 Monitoring Report; ERM, October.31, 2006), it appears
that an upgradierit source may have merged with the Hookston Station groundwater impacts, and
the mixed ground water plume has migrated further downgradient beneath a residential

ppighborhood. A :

Shallow gfdxjndwatéf sampling.ﬁ'és conducted on your property (Heilshorn Environmch_ .
Engineering; May 20, 2005) to cvaluate soil and groundwater conditions in the vicinity of historic
' storage and maintenance activities by your neighbor, Walnut Creck Manor, along the boundary wit

your property. Groundwater was encountered in a borehole on your property at about 12 feet below . *

ground surface. That sample indicated the presence of PCE in groundwater up to 1,200 ~

o micrograms per liter (ug/l), which exceeds the drinking water standard of 5 ug/l and exceeds.the - - ’

. California Regional Water Quality Control Board, San Francisco Bay Region, Environmental . .~ . -
~ Screening Level (ESL) of 120 ug/l for groundwater that is not a source of drinking water. .

Preliminary shallow soil sampling on your property (July 26, 2005) was carried out without a
workplan approved by this Board and without oversight of a qualified geologist or engineer.
Neveriheless, data from that preliminary shallow soil sampling indicates the presence of PCE in

_ unsaturated soil up to 11 milligrams per kilogram (mg/kg) at a depth of six feet below ground
surface on your property. This concentration exceeds the ESL of 0.24 mg/kg for commercial land .

use and to prevent leaching to groundwater. .. -
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L You;:p}bperty isa éiisﬁc{ctéd source of PCE because it has been detected in soil and gréundwﬁt'cr o

‘beneath your property. . A tenant on the property before you owned it manufactured printed
‘. - wiring boards, a process that normally involves the use of various solvents. Documentation
" exists that indicates solvents were used in the tenant’s manufacturing operations. This former

.. tenant has stited that PCE was not used in the manufacturing operations at the site; however, the .
" statement is based on recollection of operations that: took place about 25 years ago.  Additionally, -

do_cumentation‘cxists .thatfi.ndicates 1hé presence of a structure on your property during the tirie -
* " in which the former manufacturing operations were active. The structure appears to be located

near the apparent source area for the PCE. The former tenant has also stated that the structure . .- -

."-was not involved in the manufacturing operations.(again, based on recollections from 25 yedrs |
"~ ago). _ . :
there are no plumbing lines from the building to the location of the former structure. However,
" piping could have been removed at any time while the former manufacturer was located at the - -
property or after the manufacturer vacated the property in the early 1980s until you acquired the

property in the early 1990s. Further, the structure could have Beéq used for activities niot directly

involved in the manufacturing process.

" Results of soil investigations near the boundary between your pl‘op'erl.'.y and vWainut_'_C.r_cek Manor L

- indicate that the highest concentrations of PCE in soil are found beneath your property. Your
property is about three feet higher in elevation than where the historic'storage and maintenance
activities occurred at Walnut Creek Manor. The elevated soil concentrations in soil beneath your -
property are at least one foot higher in elevation and at least twice the magnitude as concentrations
in soil at Walnut Creek Manor. It is unlikely that elevated soil concentrations beneath your '
property in the unsaturated zone above the water table are related entirely to volatilization of | i
~ dissolved solvents in groundwater that-you have asserted must be coming from Walnut Creek
- Manor. It is also unlikely that a two-fold increase in soil concentration between Walnut Creek

) ~Meanor and your property could be attributed entirely to migration or volatilization within the soil, -
" We therefore infer that contamination may have migrated from a place or places at or near.the
* ground surface that have riot been previously sampled. To define the horizontal and vertical

distribution of PCE in the subsurface, we require chemical analysis of soil samples:from the ground

surface through the unsaturated zone, to the first occurrence of groundwater. We also require ;-

measurement of depth to groundwater and systematic sampling and analysis of groundwater that
. occurs in one or more discrete hydrostratigraphic units beneath-areas where soil is impacted, as well
- s Jaterally to characterize the extent of the groundwater plume. . . B '

/

. Contamination Impacts - o C | B .

The contamination on your property threatens to adversely affect the beneficial uses of
grouhdwa;er,Wh'ich include- municipal and domestic supply, industrial process and service water
supply, and agricultural supply. In addition, this contamination threatens to adversely affect Walnut
" Creek, the surface water body closest to your property. This contamination threatens to cause a
_condition of pollution in waters of the State, and should be fully delineated and abated in the

" shortest reasonable period of time. Furthet, it is possible that PCE on your site is contributing to

‘downgr'adient contamination beneath a residential neighborhood. ' PR

You have also indicated that the structure was not involved in the operations by stating that
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Requuement to Subrmt a Workplan T

'I"ms Order is d:rectcd to you 28 the owner- of property where contammanon at whlch the-Watégoo
Board suspects 2 discharge of waste is occurring or may have occurred fhiat could affect the‘qualuy L
.of waters of the state. It is necessary to ‘sample soil and groundwater beneath your propeity: R
" determine the horizontal and vertical distribution of PCE in the subsurface. This information will
‘assist in identifying a source area near the property boundary -and may also be-used to delermme the
_responsible party for the releasé to the environment. The information may also prov1de # basis for -
dcclslons regarding subsequent cleanup and abatement action. RN

- ,You are required to submita report contammg the followmg mformatxon by January 26, -
: 2007 : i

‘,A workplan de51 zned to charactenze the soil and groundwater on and beneath vour 'oropertv and
help develop a better conceptual understanding of the pollution. In general the workplan shall
propose to obtain data to deﬁne source areas of contamination, the vertical a.nd lateral extent: of
. contamination, the potential pathways of migration, and the potential receptoxs that mlghtbe at nsk
from the contamination, The data will be used to determine whether, and to what.extent; a'threat to
human health or the environiment exists and'to develop and evaluate remedial altematw&s )
(including the no-action alternative). The workplan shall include the followmg elements
. Analysis and summary of the site background and physical setting - .
e _Presentation of the conceptual site model; including an analysis and summary of the nature
* and extent of contamination.and the additional data needed to complete the site.
. characterization and evaluation of remedial alternative (if needed). o
¢ Sampling program based on known information such as locations of utilities and structurw, ,
- historic activities, and existing analytical data. The sampling program shall be desxgned to
document concentrahon gradlents in soil and groundwater anc identify source areas, and

~.on the west boundm'y of your property. .
’ Sampimg objectives, with sample location, frequency, and. de51gnat10n The ob_]ecnve ofihe :

“+ ' goil and groundwater sampling is t0 gain an understanding of the three-dimensional extent
- and concentrations of PCE (and its environmental breakdown products) in the subsurfaoe,
" and an understanding of the geologlc and hydrologic factors that control the migration of
PCE The workplan shall depict proposed locations on'a scaled map and include’ prov1s1ons
_ for surveying sample locations by alicensed professional land surveyor. L,
o Sampling equipment and procedures. Appropriate site characterization shall mclude soil”
. samples from the surface to groundwater and grab-groundwater samples at multxple
" depths. Soil boring logs shell include Jocation and designation and specific information
“including depth of borehole, percent recovery, sample depths, depth to groundwater, and .
. " geologic observations such as color and texture (Unified Soil Classification System),
" . moisture content, odor, and presence of suspected contaminants. The workplan shall
. clearly state how soil samples will be selected and what length of soil core will-be. cut,
sealed, and preserved for analysis. It is common practice to select portions of the
continuous soil core for analysis that show the greatest fi eld evidence for.chemical i 1mpact
(1 €., have an odor or unucual staining, or have elevated photommzatlon detector {PID) -
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.. dynamic and iterative, additional workplans may bé needed in the future to incorporate new .

NEE

. readings). It is alsq common practice to collect groundwater samples from zones with
sufficient groundwater flow from each hydrostratigraphic interval. Exact sample depths -
. -shall be determined in the field, based on observation,” R i .
e - Sample handling and znalysis . S
" Quality. assurance objectives and procedures r ,
e Project Schedule with corresponding time to complete individual tasks |

The for¢g§ing workpian is needed to address the ongoing water quality threat posed by PCE in -

B - shallow groundwater. The workplan required by this Order will help Board staff define the

horizontal and vertical distribution of PCE in the subsurface and evaluate remedial measures, if

~ "appropriate. To date, the source area for the release appears to straddle the boundary between your I
. property and Walnut Creek Manor. This information will assist in identifying a source arez and
. may also be used to determine the responsible party for the release to the environment. More

* detailed information is available in the Regional Water Board’s public file on this matter.

,Béséd on Board expe'rienceliﬁm-hundrcdé of groundwater inve'sti'gaﬁon,sites,'l"_expe.&t' thi.s.

‘workplan to cost less than $10,000. This cost is reasonable in light of the need to understand the

nature and extent of the area contaminated in order to determine what degree of remediation’is - .’

. niecessary to protect ‘water quality and public health. The Workpian may propose.a phased
_investigation, such as including a soil-vapor‘investigation to identify hét-spots for follow-up .

sampling, and may be prepared by a third party. Because the site characterization process is

information and refined objectives for the site. Please consult the Geotracker website - L
Lttn://gcotracker.waterboards.ca.gov) for information regarding electronic data submittal. The | 1

. Global ID Number is SL0601341185. Please submita paper copy report for staff review and - :
" reference file number 0750183 on all correspondence and reports. o : _

This Order requirihg submittal of a report is rﬁé&ebﬁxétant to Water Code Section 13267, wh{ch

" gllows the Board to require technical or monitoring program repoits from any person who has

discharged, discharges, proposes-io discharge, or is su'spectcd of discharging waste that could aﬁ'ecf
water quality. The enclosure provides additional information about Section 13267 requirements.
Any extension in the above deadline must be confinmed in writing by Board staff.

Ifyou have any questions, please contact Mary Rose Cassa of my staff at (510) 622-2447 [e-mail .
" mcassa@waterboards.ca.gov]. - | . ‘ v

Sincerely,

" : ru'c“'eél‘g blfe

1 Executive Officer/ -

" Enclosure: California Water Code Section 13267 Fact Sheet .
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inda-S, Adams
! Secretary for -
.. Environmental

San Franclsco Bay Reglon

Pmrec:lon

R arty has responsrbrhty

- Fact' Sheet Requrrements for Submrttmg Technlcal Repo,rts
Under Sectlon 13267 of the California Water Code ;

1518 Cley Strccl Suite 1400, Oakland, California 94612
© (510)°622-2300 * Fax (510) 622-2460
hup.llwww wat«boards ca. govlsanfmnclscobly

: ~What does 1t mean when the regmnal water ‘
‘boaid requlres a technical report? :

Section. 13267 of the California Water Code
provides that ...the regional board may require
that any person who has discharged;, discharges,
or who is suspected of having discharged or
drschargmg, or who proposes to discharge
waste...that could affect the quality of -

| - waters.. shall furnish, under penalty of perjury,”
technical or monrtormg program reports which . .

- the regronn] board reqmres

This leqmrcmem for a technical report

seems to mean that Tany guilty of something, -
- or at least responsible for cleaning somethmg

up. What if that is not s0?
The requirement for a technical report is 4 too]

* the regional water board uses to investigate

water quality issues or problems. The
information provided can be used by the
regional water board to clarify- whe“rer 8 gwm

- Are there hrmts to what the regional water
.- board can ask for?

Yes The information reguired must re]ate to an

- actoal or suspected or proposed discharge of
~ waste (mcludmg discharges of waste where the
~initial discharge occurred many years ago), and

the burden of compliance must bear a ,
reasonable relationship to the need for the report

and the bénefits obtained. The regronal water

‘board is reqmred to explam the reasons for its . .

request

\

What if1 can provide the information, but

" notby the date spemﬁed"

! A31 code -sections referenced herein can be

Eound by- go:.ng o www. legmfo ca.gov.

A time extension may be g1ven or-geod cause

- Your request should be promptly submitted-in”

writing, giving reasons.
Are there penalties if I don’t comply

) Dependmg on the situation; the regional water o
board can xmpose a fine of up to $5,000 per day,' .

and a court can impose.fines of up t0°'$25, 000 .

_ per day as well as criminal penaltiesiA: person
who submits false information-or fails to- comply - " -

with a requirement to submit a technical report
may be found guilty of & misdemeanor. For-:
some reports, submission of false mformatxon

‘may be a felony

Dol have to use a consultant or attomcy to
comply" . '

" There is né legal requrrement for this, but asa.

practical matter, in most cases the specialized

_ npature of the information required makes use of

a consultant and/or attomey adv:sable

What if I dlsagree wrth the 13267 :
requiréments.and the regional water board
staff will not change the requrrcment and/or
date to comply?

You may ask that the regional wa.ter board
reconsider the requirement, and/or submita
petition to the State Water Resources Control
Board. See California Water Code sections
13320 and 13321 for details. A request for

reconsideration to the rchonal water board does -
- not affect the 30-day deadline within whichto - -

file a petition to the State Water Rcsources

- Control Board

If 1 have more questions, vAvhomv dol akk?.'.’ -

Requirements for technical reports indicate the -

name, telephone number, and email address of
the regional water board’ stat’f contact '

Revised August 2003
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: \v o San Francisco Bay Region ... \ {)
. o l-'i - . - 1515 Clay Slre_ci, Suite ]460,0aklm¢Califoﬁia%612 : . ) ,I(rnold échnegge;
- Linda'S. Adarns . ‘ . (510)622-2300  Fax (510) 622-2460 - - L . 7. Governor
© . Secretary for o : hup:/fwww. waterboards.ca.gov/sanfranciscobay. - . T T .
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Protection
" Do, DECT42006° -
_ _ _ File No: 0750183 MRC) - .
- waantcreek Manor, LLC 1 e rminern seest e mhee smemaessassebe sone
Attn: Ms. Marilyn Boswell
1686 Union Street Suite #306
‘San Francisco, CA 94123
Walnut Creek Manor, LLC - .
Attn: Mr. Milt Eberle - ' .
Waidinc(@aol.com
o 57O9vMar'coi'1i Avenue, Suite D
Carmichael, CA 95608
o SUBJECT:  Property at 81 Mayhew Way, Walnut Creck, Contra Costa County — Order - |
o ' Requiring Report on Soil and Groundwater Characterization and Site History
O Pursuant to Water Code Section 13267 ' o

DeérMs.Boswgllaner.Bbeﬂé:~  e S o .

 This Order requires that Walnut Creek Manor, LLC (hereafier referred to as “you”) submit a réport
" on soil and groundwater characterization and site history for your property, known as Walnut Creek
Manor and located at 81 Mayhew Way in. Walnut Creek, California. As explained below, this
. information will help Board staff to determine the nature and extent of soil and groundwater
" contamination berieath your property, which can then be used to design remedial activities if
appropriate. ‘ o : : o AR
: ;o

Backgro.ixnd' L

Tnvestigations regarding the contamination of'soil and groundwater at the Hookston Station site, .
located at 228 Hookston Road, have been conducted since 1989. These investigations . - v
- discovered the presence of 4chlorinat¢d ‘solvents (which are commonly used as dégreése’rs)’in the. :
soil and groundwater at the site. Because of their chemical characteristics, when chlorinated
solvents are released into the environment vig, e.g., spills on the ground or leaks from - ‘
underground tanks or piping, they migrate downward, eventually encountering groundwater. The
_ solvents dissolve into groundwater and then are carried along with the flow of the grotindwater.
Solvents can also be washed across the ground surface before migrating downward, Thiscan -
sometimes Jead to offsite contamination of shallow soil and groundwater. - s

Preserving, enhancing, and restoring the San Francisco Bay Area’s waters for over 50 years

g{:. Recycled Péper.



. . benéath locations.on, your property where

»'Wélnnt.Creck Ménorkequireme'nt'for Technfcal chortf T g

Most solvents are relatwely dense (specific gravrty greater than 1.0) and tend to rnrgrate
- downward through the soil.column over time. 1f'a release of solvents occurred several years ago,

it is.likely that the solvents have migrated downward and may be present at hrgher concentrations
at greater depth. Further, most solvents have a tendency to evaporate readily’ (vapor pressure
substannal]y less than that of water at 760 mm), and concentrations detected i in shallow s011 are

' not cchcted to be rndrcanve of the absence of a hrstorrc release. |

Dependmg on the lcngth of tirhe that has e]apsed since a so]vent releasc occurrcd 1t is possxble :

for the released solvent to have mi gratcd through the unsaturated soil .column and to have -
_accummulated below the ground water in‘a zone underlain by fine-grained deposits. Therefore,

groundwater sampling is a necessary component of any solvent source. area mvesngatron to
conc]usrvely determmc the absence or prescnce of a solvent sourcc ‘ .

-In Octobcr-November 2001 a passrve soil vapor survey was conductcd for the Hookston Statron | < '

remedial mvestrganon as a screening tool to identify the approximate limits of soil and ground .
water impacted with Hookston-related chlorinated solvents. During that investigation, elevated -

éoncentrations of the chlorinated solvent tetmchlorocthene (PCE) and associated breakdown ™
products were found in soil vapor samples collected along Vincent Road, near your property at

81 Mayhew Way. Subsequcnt investigation and monitoring activities identified concentrations

of PCE in groundwater as high as 7,200 x micrograms per liter (1g/L) in monitering wells installed .

~ in Vincent Road. PCE has not been identified as a solvent that was uscd at the Hookston Station =~
site. Ground water monitoring data indicate that the chemical irpacts from PCE may originate ' -

.- from an off-site (i.e.; non-Hookston) source area that appears to be located west (upgradrent) of
. Hookston Station. Based on groundwater monitoring data for the Hookston Station site (e.g., L

Third Quarter 2006 Monitoring Report; ERM, October 31, 2006), it appears that an upgradien

. source .may have merged with the Hookston Station groundwater impacts, and the mixed ground”

water plume has mrgratcd further downgradrent beneath a. resrden’ual nelghborhood

. (Hcrlshorn Envrronmental Engmecrmg, May 20, 2005 ‘and December 16, 2005) mdrcates the

presence of PCE in soil up to 4.2 milligrams per kilogram (mg/kg) at a depth of six feet below

" ground surface. This concentration exceeds the California Regional Water Quality Control Board;

 San Francisco Bay Region, Environmental Screening Leviel (ESL) of 0.24 mg/kg for commercial
" land use. Groundwater sampling on your property (Heilshorn Environmental Engineéring; May 20,

~ 2005) indicates shallow groundwater is encountered at about 8 to 14 feet below ground surface.

The May 2005 sampling did not detect PCE above laboratory reporting limits in groundwater
beneath your property; however no gro mdwaté pIcs stained from locations directly
was detected ifi'soil. Groundwater was also sampled
adva ,ced on the adjacent downgradient property,’ in-orderto evaluate potential

n from historic storage and maintenance activities on your property, ¢lose fo the

' propcrty boundary. The sampling was conducted.on the downgradient property due to limited -

access benéath the existing structures (carports). That sample indicated the presence of PCE in

- groundwater up to 1,200 micrograms per liter (ug/l), which exceeds the drinking water standard of ’
5 ug/l and exceeds 1he ESL of 120 ug/l for groundwater that is not a source of drrnkmg water,



:5,000-gallon underground diesel tank was present on the property fro

e - : :
i o

T

© Walnut Cregk,ManorRequiremeﬁt for Technical Report o " - ] 3 '

t

.' .Your: property is a suspected source of PCE because it has been detected in soil beneath your -
. property. Further, historic act‘i‘vi,ties that qccunéd on your property in the area of interest
. included fuel and chemical storage, equipment maintenance, and fabrication of items foruseon

N

'

; :i}:'{égcg_ltsj of soil :i.nves'tigétfons near the boundary bety;/ee'n y.oin" property and Mayhew Center are

X

e nisive as to the precise location of the PCE source. To define the horizontal and vertical -

di étr‘ibﬁﬁbn of PCE in the subsurface, we require chemical analysis of soil samples from the ground

surface through the unsaturated zone, to the first occurrence of gioundwater. We also require

measurement of depth to groundWatcr_ and systematic sampling and analysis of groundwater thiat
occurs in one or more discrete hydrostratigraphic units beneath areas where soil is impacted, as well

as laterally-to characterize the extent of the groundivater plume. tis necessary to use availablé -
technology (.., low-clearance drilling or direct-push equipment) to obtain groundwater samples

‘beneath the area where PCE was detected in soil to. fully describe the horizontal and vertical:

distribution of PCE in soil and groundwater. This information will assist in identifying a source

area and may also be used to determine the responsible party for the release to the environment. |

in addition to PCE impacts fo soil and groundwater cited above, it 4

possible that the tank or any portion of the tank system could have been u;scd for -'disp'osal of wastes

_ between the time the diesel-fueled chiller was removed in 1984 and the removal of the tank in

1998. This was not investigated by the two soil samples from each end of the tank excavation that
were analyzed for gasoline-range volatile hydrocarbons, methy] tert-butyl ether, benzene, toluene,

ethyl berizene, and xylenes at the time the tank was removed Further, your previous submittals

. regarding site history (February 15, 2005; December 30, 2005; and January 20, 2006) rely largely
" on :public,d'oc_r_jmgnts, and do not cite historic corporate records and/or interviews with personnel

who are knowledgeable about site operations prior to'1992. .

Contamination Impacts .

" The contamination on yous property threatens to adversely affect the béneficial uses of

grounidwater, which include municipal and domestic supply, industrial proéess_and service water
supply, and a_gricultural supply. In addition, this contamination threatens to adversely affect Walnut

" Creek, the surface water body closest to your property. This contamination threatens to causea -

condition of pollution in waters of the State, and should be fully delineated and abated in the
shortest reasonable period of time. Further, it is possible that PCE on your site is contributingto . -
downgradient contamination beneath a residential neighborhood. o

Requirement to Submita Workplan and Additional Site History Information

This Order is directed to you as the owner of propérty at which the Wateproard s'ﬁspz;cté a
discharge of waste is occurring or may have occurred that could affect the quality of waters of the

" state. -It is necessary to sample soil and groundWater beneath your property to determine the

horizontal and vertical distribution of PCE in the subsurface. This information will assist in
identifying a source area near the property boundary and may also be used to determine the -



'1.

responsrb]c party for the re]ease to 1he environment. The mformatlon may also prov1de'a basis fo
~ decisions regardmg subsequent cleanup and abatement acuon o :

-2007:

property boundary, and between 200 and 500 feet north of Mayhew Way. This information’ ,

: Walnut' Cr'eek Manor Requirement for Technical Raport o

i ,A workplan designed to characterize the soil and groundwater on and Baueam-vour-proi)erw' '

in an area extending from the eastern property boundary to a line 200 feet west of the eastern

* . shall be used to develop a better conceptual understanding of the nature and extent of the
' contammatlon and to sumﬂement visual observation and two soil samples taken when the ﬁJel |

‘o] tank was removed in 1998. The workplan shall propose to obtain data to define source .

. areasof contamination, the vertical and lateral extent of contamination, the potentlal pathways
- of m1grat10n, and the potenual receptors that might be at risk from the contamination. The.
" data will be'used to determine whether, and to what extent, a threat to human health or the -

environment exists and to develop and evaluate remedial alternatives (mcludmg the no-actlon

| alternative). The workplan shall include the following. elements:

Analysis and summary. of the site background and physical setting - s '.-,:»

‘Presentation of the conceptual site model, mcludmg an analysis and summary ofthe
nature and extent of contamination and the additional data needed to complete the site -
‘characterization and evaluation of remedial altemnative (if needed).

Sampling program based on known information such as locations of utilities and i

structures, historic activities, and existing analytical data. The sampling program shall -

be designed to document concentration gradients in soil and groundwater and identify
source areas, and shall include deep borings to groundwater thhm ﬁve feet west of
the eastern boundary retaining wall.

~ Sampling objectives, with sample location, frequency, and desxgnat:on The ob_}ectwe

of the soil and groundwater sampling is-to gain an understanding of the three-
dimensional exient and concentrations of PCE (and its environmental bréakdown .

- pr oducts) in the subsurface, and an understanding of the geologic and hydrologic -

- factors that control the migration of PCE. The workplan shall depict proposed -
locations on a scaled map and include provisions for surveying sample locauo*&s by a .

licensed professional Jand surveyor.

- Sampling equipment and procedures.. Appropriate site characterization shall mclude
. soil samples from the surface to groundwater and grab-groundwater samples at -
- multiple depths. Soil boring logs shall include Jocation and designation and specific -

~ information including depth of borehole, percent recovery, saimple depths, depth to

: groundwater and geologic observations such as color and texture (Unified Soil

Classification System), moisture content, odor, and presence of suspected
contaminarits. The workplan shall clearly state how soil samples will be selected
and what length of soil core will be cut, sealed, and preserved for analysis. ‘It is
common practice. to select portions of the continuous soil core for analysis that -

show the greatest field evidence for chemical impact (i.e., have an ‘odor or unusual

stainirig, or have elevated photoionization detector (PID) readxngs) Itis also -

~ common practice to collect groundwater samples from zones with sufﬁcrent

ot



“thismatter. - (- o

1 - '| . . ) V.o
" Walnut Creek Manor chﬁirement for Tech,n'ical Report -~ . . ) »' s
groundwater flow from each hydrostratigraphic interval. Exact sample depths shall '
be determined'in the field, based on observation. R e n
¢ Samplehandling and analysis . =~ -
¢ Quality assurance objectives and proced . S
“e. 'Project Schedule with carresponding time to complete individual taské "

5 Additional site history information that is based on historic corporate records and knowledge ~
- of personnel with experjence dating back to the carly years of Walnut Creek Manor. This
shall include information and knowledge relatedto (1) locations-and past practices involving .- -
the use and storage of chemicals including, in particular, PCE; (2) locations and past practices L
" involving the generation, managerrient, and disposal of hazdrdous wastes; (3) use of an
uriderground storage tank that was installed in 1963 and removed in 1998 (including -- .
maintenance and control of tank system components); and (4) modifications, replacements,
and removals of storm drain lines, or other excavation other than minior pavement repairs, -
within the study area. -Site history information shall also include knowledge of persons which
include personnel with duties supervisirig maintenance activities; personnel with grounds,
building, appliance repair, and vehicle maintenance responsibilities; and personnel with
" maintenance supply purchasing responsibilities. -~ * ' Lo ;

| The forégoing iﬁfonnétic}ﬁ is needed to address the dng’oing water qﬁa]ity tﬁreat boséd by PCE in

shallow groundwater. The workplan and site history information required by this Order will help * -
Board staff determine the horizontal and vertical distribution of PCE in the subsurface dnd evaluate
remedial measures, if appropriate. To date; the source area for the release appears to straddle the
boundary between your property and Mayhew Center, This information will assist in identifying a

 source area and may also be used to determine the responsible party for the release to the

" environment. More detailed information is available in the Regional Water Board’s public file on

Based on Board experience with hundreds of groundwater investigation sites, I expect this

workplan to cost less than $10,000. This cost is reasonable in Jight of the need to understand the

nature and extent of the area contaminated in order to determine what degree of remediation is
necessary to protect water quality and public health. The Workplan may proposea phased

. investi gation, such as including a soil-vapor investigation to identify hot-spots for follow-up

sampling, and may be prepared by a third party. Because the site characterization processis *
dynamic and iterative, additional workplans may be needed in'the future to incorporate new - -
information and refined objectives for the site. Please consult the Geotracker website N
(http//geotracker.waterboards.ca.gov) for information regarding electronic data submittal. The
Global 1D Number is SL0601341185. Please submit a paper.copy report for staff review and
reference file number 07S0183 on all correspondence and reports. : :

“This Order requiring submiittal of ateport is made pursuant to Water Code Séction 13257,_.Which.
allows the Board to require technical or monitoring program reports from any person who has - -

" discharged, discharges, proposes to discharge, or is suspected of discharging waste that could affect

water quality. The enclosure provides additional information about Section 13267 requirements. -
Any extension in the above deadline must be confirmed in writing by Board staff, ' :
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- If: you have any questlons, p]ease contact Mary Ross Cassa of my staﬁ‘ at (s 10) 622-244
, mcassa@waterboards ca. gov] _ _

Wéi]x;ptv Creek Manor Requirement for Technical Report - -

, Sincerely,
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... Protection .

Cahforma Reglonal Water Quahty Control Board

San Francisco Bay Region

.+ 1515 Clay Street, Suite 1400 Ozakland, California 94612
: (510) 622-2300 * Fax (510) 622-2460 . o | : Governor
hup.llwww waterboards, ea.govlsanfrancxseobay . ) S .

Fact Sheet Requnrements for. Submlttmg Technlcal Reports
' Under Section 13267 of the. Cahforma Water Code

What does it mean when the reglona‘l water

~ board requlrm a technical report? :
" Section 13267 of the-Califorhia Water Code

provides that “...the regional board may require

that any person who has discharged, drscharges, '
"or who is suspected of havmg discharged or

discharging, or who proposes to discharge

" waste...that could affect the quality of
‘waters...shall furnish, under penalty.of perjury,

technical or monitoring program reports which

‘the reg:onal board requues

This requxrement for a technical report.

' seems to mean that I am-gnilty of something,
or at least rcsponsxble for cleaning something
“up. ' What if that is not so?

The requirement for a technical report is a tool
the regional water board uses to investigate

‘water quality issues or problems. The
- information provided can be used by the
- reglonal water board to clarify whether a gwen
 party has responsxbxhty

. Are there limits to what the leglonal water .
‘board can ask for?

Yes. The information required. must relate to an

- actual or suspected or proposed discharge of -
“waste (including d1scharges of waste where the .
- initial discharge occurred many years ago), and

the burden of compliance must bear a
reasonable relationship to the need for the report
and the benefits obtained. The regional water
board is required to explam the reasons for its

' request

What if 1 can provide the information, but
not by the date specified? . -

. 1 A1l code sections referenced herein can be

found by going to www.leginfo.ca.gov.

A time extensxon may be given for good cause.
Your request should be promptly submltted in .

" writing, giving reasons.

Are there penalties'if T don’t comply?

_ Dependmg on the situation, the regioral water - !

board can impase a fine of up to'$5,000 per day, -

~ .-and a court can impose ﬁnes of up to $25,000

per day as well as criminal penaltles A'person
who submits false mformatlon or fails to comply
with a requirement to submit a technical report

- may be found guilty of a misdemeanor. For

some reports, submission of false mformatnon

may be & felony

‘Do Ihaveto use & consultant or attorney to
. comply"

There is na legal requlrement for this, but as a
practical matter, in most cases the specialized |

- nature of the information requu'ed makes use of

a consultant and/or attorney advisable.

‘What if I disagree with the 13267

requirements and the regional water board

‘staff will not change the requirement and/or '

date to comply?

You may ask that the regional ‘water board
reconsider the requirément, and/or submit 2
petition to the State Water Resources Control
Board. See California Water Code sections
13320 and 13321 for detdils. A request for
reconsideration to the regional water board doés
not affect the 30-day deadline within whichto ..
file a petition to the State Water Resources

- ‘Control Board

- IfX h‘ave‘m.m ‘e qucstions, whom do I ask?

Requirements for technical reports indicate the

" name, telephone number, and email address of

the regional water board.staff contact.

Revised August 2005

Arnold Sclmarzmegger !






Kenneth R. Baard

17 The si]'ucmre 1denuﬁed wnh md arrows in Section 2 of the Tn-S Report dated ’
ry.” ,'2006 (the "Tn-S Report"), to the_:};est ‘reco}]ecnon of the fonner“" .

for 1he compondence referenced in Secuon 3 of ﬂ)e Tri-S8 Report as he was not
£ aﬂihaied with ETL Howevcr, ‘we surmise that, as ETI landlord but: wnhout an:.
office of his own and working with the local municipalities for ETT's tenant
lmprovements he may have needed to bonow stanonary 1o exped.lte the -
proc&ssmg of such permits. 4

3) Regardmgﬂle facﬂ]ty layout by Ed Beard, 'we can only assume such ]ayout hadto i
" do with some kind of permitting process for ETI's tenant improvements. The
word solvent, as referenced on such layout, likely refers to either Isopropyl -
Alcohol or a terpene type cleaner, both of which were used by ETI. However, we
" do not recall that ETI ever used degreasing solvents containing PCE. In fact, we
believe the Isopropyl Alcchol was the "flammable” product referenced in the Fire
District records found in Section 3 of the Tri-S Report cited for improper storage.

4) The undersigned declares under penalty of perjury under the laws of ﬂie ‘State of |

California that the foregoing, is true and correct to the best of my knowledge, as
such knowledge was refreshed by discussions with other former officers of ETL

9257894



Cahiom]a Revlona] vWatex \ruahty Contml"Board

' However we are extremcly concemed about the conJectupe -and; statcm
, about thc Opemhons E’I'I and ihe use: of the Properly The Tn-S Repo

'Property by "Eteh—Tek Electronics, Inc.” We assume Tri-S is rcfemng'to. tch-_
o Electromcs Co:porahon ¢ ‘ETEC”) Please note that nelther ] nor any of the oﬂ; :

: ex:stxng_ 1'the Pmper{y, nor are we aware of any undcrground plpé or
may have existed or took place on the Property. Additionally, the aer
1982 _1993 and 1998 relied on by Tn—S 10 cvxdence the physncal :

" A}though we have a hmned know]edgc of hazardous substance’m:gra o
.'_;th_at Sectlon 1 of the Tn—S Report shows an elex ated level of PCE n the so11

- :empty ﬁsh 'tank, we are an curious how close the ]ocanon of the mnk :
* Jocation and why. _Tn-S dldn't test further m t]ns area on the Wa]nut Creek:

,locabo n and agam why Tn S dldn‘ttestfurther in thls am

9257894



;:needs;';' Addltzonaﬂy, please prowde 2 copy of Ihe Hellshom Enwronmentalz 21
' date-submiission of December 16, 2005, as referenced in this T1i-S Report.: If you. would .
o 'hke o dascuss any part of this res;mnse/techmca] report, please contact me ax 925—788-

Fozmer o-ﬁicer-': ETI o :

9257894
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: f" ’ -Kathorine E. Wegner -
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"May 15,2006 -
. . !
Vi FAmmn,_ri AND .Ewdkle; MAlL..... — .. ..
Bruce H. Wolfe, Executive Officer .
California Regional Water Quality Contro] Board
San Francisco Bay Region . ’
1515 Clay Sureet, Suite 1400
Oskland, CA 94612 -

. Re: Mayhéw Center LLC Request for Completion of Site Investigation and Site History at Walnut
*Creek Manor; Walnut Creck Manor Responses'to ERM Workplan Dated April 19, 2006 for. .
. Passive Soil Vapor Survey at Vincent Street Properties, and (RWQCB File No. 07S0156) -
 Client-Maner No. 3739600000 .~ SR A
Dear M. Wolfe: ' - * - : R . _

‘Mayhew Center LLC (Mayhew Cenier) has received ERM April 19, 2006 ‘Workplan for Passive Soil
Gas Survey and the Regional Board's Apnil 25, 2006 approval of the workplan.” We also received two
responses 10 that plan submitted by representatives of Walmi Creek Manor (WCM) ~ specifically, & letter -

-+ of May 5,2006 from Brian Kelly, counsel to WCM. and a comment letier dated May 5,.2006 from Tr-S
. Environmental (the consultants retained as of January 2006 by WCM). WCM states strong objections to .
ERM's proposed work. In the process, WCM also includes many sclf-serving statements and
misrepresentations concerning the site invesiigation ai WCM and regardiog Mayhew Center, and voices
* criticisms. of Regional Board procedure. Finally; despite information indicating that further work is
" clearly justified at WCM, as well as the Regional Board's statements that deeper borings and groundwater

‘investigation will be req ired at WCM, WCM indicates it believes no other work is or should be required

on its property. - - , . . :

ERM’s Workplan for Sobil Yapor Survey

! . : . : .
Mayhew Center has been| prepared 1o cooperate in the work proposed by ERM, as Mr. Dunivan informed
-.'ERM before hearing of VJ;’CM"S refusal to do so. Mayhew Center was also prepared to assist in obtaining
concurrence from John Hpok, who owns the land.under the northern Mayhew Center building. While it '
was not clear that all the sampling Jocations proposed on Mayhew Center were justified or needed, and -
neither the workplan nor the approval explained the rationale for the details of the study or how the results
- would be interpreted, Mayhew Center wishes to cooperate in any useful efforts 1o identify the source or
sources of PCE in the an:a,- . L :

EXHEBIT_A



. . ‘ . Bruce H. Wo]fe Executive Officer
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For the sake of clamy, whlle it may be statmg the obwous we note that the purpose of ERMS proposed .

" work can ‘only be addressed with coordinated work on all the various properties described in the' . _
:.workplan In pamcuiar work must be done at WCM in order to make the work at Mayhew Centcr, and’

likely other adjacent areas, usefol. Therefore, the work proposed 10 occur at Mayhew Center shonld go

'forwand orﬂv after access 10 WCM is resolved

J chuest that ihe Regmna] Board Requx:re WCM 1o Cemplete |1s Site Investication and Slte HJstonl B

Critical to ]d( niification of the Source or Sources of PCE Affecting Maybnw Center

" As we have nored in our | pnor letiers 10 yon dated Apn] 10 and Apn] 14, 2006 Mayhew Cemer asks that

the. Regional Board complete a Jogical conrse of action to identify the source of PCE affecung Mayhcw
Center and WCM. This requires completion of work on WCM, the upgradient property. with actusl

. structures and activities (rather than fictionally described) in the areas where PCE has beén. We are -

‘extremely concerned that the Regional Board has avoided review and mlerpretanon of the data and site

history mformanon alread¥ in 1be agency’s hands. By doing so, and issving no deliberative comments on
information and information gaps, the agency gives the impression ji plans simply {0 use the ,csolung
thads 10 issue an unwarranied cleanup and abatement order to all ndennﬁed as upgrsdncm sources” or
"upgradncm pames,” without technical or reaulatow Jusuf ication.

. 1
' Ma\'hew Cemer f‘orma!h regue<(s b\ this letter that the Regnonal Board nmg_a__\?j_n er Codc 13267.0 ng[i

to W for further site histo d 1o complete necessary site investigation at the WCM pro:
Consistent with prior directives and underakings by the Regional Board, the site investigation should
‘intlude deeper soil borings and groundwater investigation of the storage and raaintenance areas near the

boundary with Mayhew Cénter, and should include investigation in the area of: WCM's underground tank .. | .
. revealed in Deccmber 2005, afier the previous investigations. Site history should be suppiemented based '

on interviews with personnel with relevant historical éxperience at the site, and should cover. the full

‘. range of acmmes ‘ai the site whxch could have used PCE, such as for maintenance and c]camng activiti

";Requmng thc cempleuon of deeper borings zmd ,:,roundwmcr w orl. near (he bordcr wuh Mayhcw Cemer

is¢ ns'strm with prevmus calls for bUCh work in:

1)) WCM s, cormlltann own May 20, ?.00* repon of the mmal s0il and groundw ater work performed
at WCM, vvhlch even contained a map of recommended further deep bormg ]oc.atlons, :
' (2) ERM's July 25, 2005commems on lhat report; ' o L,

{3 3) the Regrondl B{nrd s July 29 2005 reque\l for further investi zauon,z' _

-1 Thr. Mgy 2005 Report by Heilshorn Fn'\]l’(‘mmenldl Engmecnno (HE2) submitted by WCM recommended funher
- investigation be performed 1o establish il 2 source of PCE exists on WCM property in the area of, Bonng B7, and

suggested three sdditiona) soi) borings in the area just west of Boring B7 in the storage sheds on WCM’s property.
The report recommended that the horings be drilled.1o 28 10 20 feet, with sou sampled ut 5 fout intervels, and

groundwater apalyzed from each boring.

2 The Regional Board’s July 2005 investigation Requcﬂ sndicined that PCE had been found in sot! and g goundwaler
dunng WCM s April 2005 uork nolmL » thal boring B-7-was Jocated three Teet east of the fence Tiné and stora,ge
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:/\ for shallow soil }Vorkf

- investigation in areas near the beoundary with Mayhew Cenler,

RN

T L " . . Bruce H. Woife, Executive Officer.
: o California Regional Water Quality Control Board
' oo .. - - Mayl5,2006
: " Page 3

'
Y

“(4) tﬁc' 'Reg;ona] Board's bctpber 19, 2005 conditiona]x a;ﬁpfoml of WCM‘s Septernber-2005 wofkpla'p -

) Co : €
' (5) ERM's October 31, 2005 comments on WCM’s shallow soil workplan; -
. 27, 2005 letiers rcclgu'csxi'ng delay and expansion of WCM's shallow s'oil'

. (6) Mayhew Center's October
work;and < -

(7).yg_\zz_!.el'"3~_l£'f ﬁo“imzﬂﬁ_‘_'l_@_é to Mayhew Ccnu:r’s counsel, Mike Bonnifield (copieq 10
.~ WCM’s counse] and consultants).! REDEREE . S A

‘Al of Lhesc docusments noted that WCM should be required-to perform deep soil borings and groundwater

particiilarly if PCE was found in the
shaliow soil- by WCM's shallow soil in véstigation in Noverber 2005 (which it was). Subsequently,

" Mayhew Center's consultant found and submitted on Decembet 1, 2005 uncontroveried evidence of an
underground 1apk remaval and oily wastes handled at WCM, not previously disclosed in site histories -
‘cubmitted by WCM, as’discussed further below. A T

I‘ . ) K . . l
1 . 4 . N . .

" shieds, and had 6600 ug)l PCE in soil at a depth of 15 feet below ground, and 1200 ug/) PCE in-gtOUndw-ﬁia 28 feet
. below ground. The Regional'Board furthey noted that arca groundwater generally flows northeasterly from WCM

" and eroundwater beneath the storage sheds located al WCM's property at the property. Jine with Mayhew Center,”
.and :cquésled WCM to submit 2 workplan for additional soil and groundwaler investigation 10 determine the source
and extent of the PCE detected in the April 2005 investigation. .. -

3 15 the October 19, 2005 letter, the Regionsl Board indicated thal depending on the results of the investigation,
Board staff may (ind it necessary 1o réquire additions] groundwater sampling from Euca_iians close 10 the propenty
line. and between ¢xisting boring locations (previously made 1 ground waier on “.'CM'S pro?erty) labeled horings
B-3 and B-5. The Jelter oFfered 10 review groundwater sampling plan right away l‘f WCM wished 10 do the full

" investigation 10 groundwaier a1 the same time as the shaliow soil sampling.

¥ In the November 14, 2005 lener. you declined 1o delay WCM's work, as that was not a sormal Stbp_ixhen an initial -
_stage is proposed, and-asstred Mavhew Center that the work would be compleied in Two phases. Specifically, the g

November 14, 2005 leiter escribed the Regional Board's plan io heve investigation being performed at WCM
extend 10 decper s0il and droundwater, if comamination was found in the shallow §0|l investigation, as follows:

“wgve indicated to WCM that @ trench would be an eficctive way 10 investigaie the soil in question, and also
" suggested that borings could also be used to sample the soil with a tight spacing (three 10 four fect north and south

from the "reference point” I:ht a depth of six inches and then every foot in depth for the first five to.six feer if

" contamination were observed. then WCM would have to sample decper soils and groundwaler, We would allow a
contamination were observed. IEn D

‘Lwg-step” approsch hecanse WCM believed decper sampling (e.g., to 28 feel) would require a drilling viv with a .
height that would require dismantling the roof of the storage srea. and WCM was opposed to dismantling .hc roof.
Es-ince‘th 1ime, Board staff has provided WCM with intormation about low-clearance drill ries.}” (Emphasis
supplied.) . : T ' '

_ anow'NEY%sk.AND
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1oward Viocent Road. Tbe July 2005 Investigation Request stated that the April 2005 work had not investigated soil T



e

' shallow soi} work in a report by HE2 dated December 16, 2005, -(The report did not address the -
"upderground tank issues, as the tank had not been known during the previous work.) IR

Examination of the December 16, 2005 report s]'ipws the fqllqwihg, even to the Jay reader:’

LT ‘ e T ‘Bruce H. Wolfe, Executive Officer.
. Co .7 Catifornia Regiona) Water Quality Control:Board”
SV - ST T T May 15,2006 <

e Paged:

WCM's consuliants performed Jimited shallow soil work in November 2005, and reported on their

PCE contamination was found well into the WCM property; appearing 10 continue deepe than the six
foot borings to which work was limited. Contamination was substantial in borings B-17, B-18, and..’
© B.19. which were a subsiantial.distance from the "bot spot” alleged by WCM, and two of which were . -
13 feet fromthe fence line. Yet the Regional Board has not requested. that WCM continue with: ... -
.+ deeper borings and groundwater as planned under the Regional Board letters of pcgoba'l9.-‘2005 and
. November 14, 2005. ) L : s SR

Review of the various maps in the December 16 and May 20, 2005 HE2 reports show that no reliable
map of the boring Jocations has been provided. A seliable map should be required, along with text
indieatine the process used 10 Jocate the borings in the survey and meesurement process vsed to create
* the map._}f the Jocations are not 100% certain, that uncertainty should be disclosed, Importantly, the
_borings furthest away from the alleged "hot spot” and boring B-7 on Mayhew Center cannotbe .~
" reliably determined from the reports submitted by WCM. Professional survey work by Cunha was |
- done in November only after many of the April, 2005 borings (B-1 through B-11) had been paved I
 oviér, and without consulting Mayhew Center on the location of B-7-in din within a planter area.

_ “The Cunha surveyor maps included have such a small scale (one inch equals 40 feet) that it'is
 impossible 1o use to review the disiances between the borings at the boundary of the properties, and_ ..
. the maps do not label 2l relevant site buildings and storage areas The only HEZ figure with a scale
" large enough 1o see the borings in relation to each other, Figure 4 does not say it 'was surveyed, and .
comparison of the figure to the report text and the veorkplan suggests that the borings furthest from B-
7" have been shown closer 10 B-7 than is likely to be the case. The report does not describe any
. process of measurements of the final boring locations used to create the map. :

PID readings taken by Regional Board staff (why the work was by-Regionél Board staff rath,ei than
WCM is unexplained) did not exiend. 1o the southernthost points furthest from the alleged "hot spot”
asseried by WCM. However, PID readings were high in borings far from the alleged "hot spot.”

" Inside WCM's storage shed, high PID readings (up to 12,700 ppb-v) were recorded -- and the readings

increased by depth, with the maximum occurring al 6 feet below ground surface, the.deepest level .
sompled. : o K :

On the appa;'ram theory that the best defense js a good offense, WCM subsequently submitted reporis by

. Mr. Odencrantz of Tri-S Environmental making wild accusations concerning fictional structures n.
‘Mayhew Center’s parking lot and PCE use at Mayhew Cénter. The reports contain Figures omitting to
. ‘plot the borings further from the fence line, e.g. borings B-18 and B-19. Unsupported and erroneous

allégations are made that substantial areas of Mayhew Center's parking Jot drain 10 WCM property. Photo

_captions make much of the seepage of small amounts of water at the base of the retaining wall constructed

long ago when WCM excavared and graded its propenty, to create a lower, arade up to the fence line. The
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"consultant found and submitted on December 1, 2005 uncontroveried evidence of an undérground tank

. The Regiomi] Board has
“ huge apartment campus

N o E K =BmcéH.Woif:=Executi\)eOﬁicer.'"

P California Regional Water Quality Control Board
T _— U o May 15, 2006
. Page 5

' . -.» T ' C B . . ' T ! : . . ' N
- wall is next to the small unpaved border of Mayhew Center which obviously receives raimfall. ‘Photos do = '
' not'show the.areas of activity at WCM. . A ‘ ' SR .

" Contrary 1o WCM!s assertions, the “clean” groundwater samples taken on WCM do not prove WCM is -

not a source, as they were not taken in WCM’s key potential source areas. The height-of irony is that
what WCM refers to'as contamination-found in groundwater at Mayhew Center, was found in a boring,

_ obvjously located in WCM's original April 2005 investigation ip area designed 1D test whether any
" contamination might be migrating from WCM's "storage areas.” (No thought or mention existed at that

lime of the fictional wastewater plant in Mayhew Center’s porking lot.) Infact, Regional Board staff -
urged Mayhew Center to cooperate in allowing access for the purpose of detecting migration from WCM,

" Groundwater work WCM ornitied the area on WCM's side at that potential source. WCM simply chose .

to sample groundwater in the area on.the Mayhew Center side of the boundary down gradient of WCM.

“The May 2005 report of the investigation concluded that further deep bbring and groundwarer sampling
- work at WCM was needed to determine whether a potential source existed at WCM's "storage.areas,” yet .

such work has never been done. o

The area of WCM'’s underground storage 1ank should be investipated. As hoted'ab'ove, Méyhew Center's

removal and aily. wastes handled at WCM, not previously disclosed in site histories submitted by WCM.
ERM’s quarterly monitoring for the Hookston, Station project detected evidence of petrolevr:
hydrocarbons and freon in groyndwater down gradient of ihe tank. The tank appears to be vpgradient of |
Borings B-4 and B-6 which shew PCE. No investigation has been ordered by the Regional Board of the
underground tank area; ERM's soil gas survey proposes just shallow vapor sampling in the area: -

e

" The minimal information on the underground tank provided to date does not remove any concerns
* - whether the tank, which sat in an-abandoned state for some 14 years, received waste materials that could
“have included waste.oil and solvent with PCE from maintenarice activities. The application for tank-
_‘rcmbval penml listed tank contents as *unknown.” WCM's submissions indicate that the contents were *

manifested as water and used oil non-RCRA hazardons waste. Hewever, solvents and metals were not

. sampled for upon tank semovai, and only very limited petroleum soil sampling was performed.

" Only a brief statement oncerning the underground tank was submitied in response to a Regional Board

request to npdate WCMs site history, on January 20, 2006. ‘The statement did not indicate that
information had been s ught from any WCM employees knowledgeable about the maintenance or use of -

the 1ank before its removal in 1998, except 10 note the original purpose of the tank was 1o store diesel fuel. - - -

The Jr"aad ] 'uaq\' of Sjtc Histories Subnzitted by W:ﬂnut Creek Manor »

‘ailed 1o pursue a complete site history from WCM concerning activities at this
ince the 1960s and conditions and aciivities ini the active areas at the border with
Mayhew Center. Given the substantial amount of PCE used in consumer and commercial maintenance
praducts over the decades, we would expect details of activities at WCEM 10 be pursued in more detail, In

T DT -. . . .
- addition to late and limited information submitied on the underground tagk a1 the site, only incomplete

site histories have been submitied by WCM 1o date. Yet both Regional Board s1aff and WCM seem o

TAnCENESs P
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- ignoring the large campus and its maintenance hi.story and requirements.

“hazardous materials were used, stored or handled in the areas used actively by WCM right at'the: °
‘boundary with Mayhew Centes. Notably, WCM's submissions o date have not been based on::

 or.mos! importantly, maintenance activities before the mid-1930s. Even if dry cleaning had occurred

. tesist further informsation requirements op the basis that this is just a residence for elderly individdals;

N T _California Re

.T'he .s'ue hisiories submitied do not describe WCM's rnz'ﬁnlenaﬁce, main’tenam_ie vehicle ‘(e..g. golf:é
bicycles) and appliance repair and other support activities perforied at this large campus,-or whether -

information from any WCM represeitative with personal experience at WCM preceding the mid:

1980s.. .

there in the past. the responding persons might well'not know ofit. .. . o
While the facility is consistently referred to as "senior housing” (as if knitting and cnbbage wer onl'j; .
activities at the site) the absence of information on WCM starkly contrasts to the'dogged pursuit by the i

. Regional Board of explanations for every vague insinuation raised by WCM about M_ayhéw Center

history. Despite the burden of responding to each of these allegations, Mayhew Center and Eich-tek's
submissions have fully countered the aljegations repeated in WCM's cuirent submissions. In‘contrasi, the
maintenance and storage activities over decades at WCM, as wcll as the abandoned wnderground tank

contents, have gonc largely undocumented.

. , 3 : : |
The Statns of Any Regional Board Requirements of Mayhew Center LLC T |

Surp;'i'sii‘igly’, the Regional Board has not respond'cd'to the need to.complelé the investig"étions at W-CM,

- nor has the Regicnal Board noted the serious problems with WCM's submissions-or noted the lack of

b

accurate maps and figures. How the Regional Board even thought work could be done at Mayhew Center .

. "with this upgradient work in such a disarray is perplexing.” -

/M_ayhev;-‘Ce;nlcr was assured in a letter from the Reg'idh’al Bb‘ér'ﬂ daled February I'I,-ZOOS\; and fml several

~ subsequent occasions, that no further work would be required at Mayhew Center until work at WCM, an

"upgradient property, was complete. Mayhew Center is not only concemned with the confasion inherent in

the Regional Bosrd's conflicting diréctives, but is concerned that a source of PCE affecting Mayhew
Center property cannot be determined without completion of the work at WCM's facility. ek

The March 6, 2006 letter to Mayhew Center responding 10 Mayhew Center's proposed VOluhmﬁ soil -

_investigation workplan simply illusirates the box Mayhew Center has been painted into. The letter’s -
" assertions.clearly signal that the work being.asked of Mayhew Center is not expected 10 identify the

actual sousce of thé PCE. The Regional Board does not explain how dc_:ep'borings _and. groundwater
investigation on Mayhew Center’s property can (or why it should be rcquired to) confirm any sources on
the WCM property, 5o either the Regional Board has silenily concluded there is a source at Mayhew

_ Center. or i is pursning information which will create unsymmetrical information that will bias a

determination of a source.

*Note also your lEm:r of January 6, 2006 10 Mayhew Center's counsel Micbacl Bonnifield did not cvmlu&c.(hai

further submissions would be required, noting that submission cited in the Seplember 27. 2005 Netice of Violation
was still under review, arid thal review may conclude-that compliance has been achicved. . .

Perndenea sl
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_ treatment plant being located in the Mayhew Center parkingot, at an area which just happens to Be'."
" behind WCM's active storage and mainienance areas (though nowhere near any sewet or water line

- roatier appear futile. L . B L

As pointed out in our April 10 derter, the Regional Board itself inappropriately and entircly without

T . e . Bruce H, Vs’.o!fc;_,'Ex'chil&
T S California Regional Water Quality Co
£ - S . May 15,2006

- . [ ' . - . . . L .
“The two May 5, 2006 submissions by WCM repeat unsupported $tatements and s;':uecu]ati_q_r} abmitted in -
the past by WM, as if repeating them will make them-true., These statements center around allegations:. - -
. concerning Etch-tek, a former tenant at the site before Maybew Center's owne:rshxp. In fact, Mayhew s
" Center LLC and officers of Etch-jek have both responded in.detail with site history, um_i_er qulql_ty of . -
“perjury, and bave repudiated ihe allegations regarding past PCE use at Mayhew Center.” It'is extre

disturbing that 1h<_’; Regional Board has condoned the, weaving of fictional stoties about a was(eu}afcr. - "’. “}

These stories were based- on laughable interpretations of fuzzy $pots cn old acrial photas, which:.

apparently referred to a fish iank on a trailer (that was used in a commercial trout farm), as one cansee C

from aexrials interestingly available but not included in the reports. The reports bolster the appearance of-
‘credibility by throwing around serms relating 10 waslewater treatment within the operation .(_simple'."'pH-’ o
neutialization), flamimable materials (somehow missing the fact that PCE is not flammable), .‘.‘f?.‘-?.?.‘“iﬁﬁ?m _

of "solvent,” which has been explained to be isopropyl alcohol. oo

' Aﬁhough. all of these references have been completely explained away, and these references never did

indicate the use or discharge of VOCs or PCE, the Regional Board has followed up on each as if they

- were credible, and has never commented to inform the parties or public of any actnal determinations. 6

We cannot emphasize enough the damage this Joes 10 our client and has made communication inthe '

support used the phrase " Eich-tek. a known user of PCE” in a Notice of Violation dated September 27,

‘5005. This outdated document does not excuse WCM's representatives ciu’ng this phrase again in their
T Ma’y 5, 2006 submittals, as if it proves a fact, despite contrary evidence subimitted both bcfcre and since
" that time. However, it obviously continues to damage our client. We request that the Repgional Board -
" remove this 2egravating misstatement from the secord and that Repjonal Board staff confirm once again
"" thatthe Regional Board does not have gvidence that Eich-tek used PCE at Mivhew Ccny_c;.". o

’ S'We draw your a{lem;on-. n particular to the Sitc bistory submission dated April 14, 2006 submimd by Ken Beard, a

Xey former manager and dfficer of Exch-ick, who has now responded to every detail of the questions and fictional

" accounts raised by WCM depresentatives hased on small white or dark spots on blurry acrial photographs and

insiznificant notations on plot plans. A copy of that response is attached for ease of reference. We do not know '

why this-document was no posied 1o Geouacker earlier. However, in response W our inquiry, _yes:qrday Ms. Cassa .

C-Ollﬁﬂﬂed 1o us that jt has heen. T ) . C . . .
7 While the Regionial Board has refused 1o remave the September 2005 Notice of Violation from Geotracker poting.
that it has no independent legal effect, it has publicly reversed jts statement regarding Eu:b-wkr In your Novenj:b_e‘r
14, 2005 letier te Muyhew [Center’s covnsel, Mike Bonnifield (copied 10 WCM's counsel and consultams), you -

. indicated that Regional Bojrﬂ stafT has not yel reacheqd any opinion as to Etch-Tek’s possible involvement as a

discharger. The letier expldined the Regional Board's interest in Etch-tek resulied purely from the fact that
electronics manufncturers afe prioritized as standard procedure 1o be potential sources for VOC releases, hecause

. PCE is s common industrial solvent. This “siandard procedure™ is not a judgment that Etch-tek used PCE af the,

facility. und all information submitied regarding the site, under penalty of pezjury. has negated any such initial

screening slep by the Regim_lml Board. .
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We look forward to the Regional Board's more focused and technically thorough review of the daull and
c.om:spéndcncé in its files, and Regional Board's written confirmation that Mayhew Center is currently
" under no outstanding requirement to perform further work. We await your respanse to our request to
meet with you to discuss details of the matter, and have asked you to personally investigate the matters
here due to the many letters sent out under your signature and without appropriate regulatory process.

Relationship of Walnut:Creek Mitior and Mavhew Center Findings to Hookston Station

Finally, we note that these comments and our request that the Regional Board require additional site
history and investigation work at WCM, in no way indicate that Maybew Center believes a connection
has been shown between these Vincent Road properties and contamination at, ncar or down gradient of .
Hookston Station. -Jt does appesr that the Regional Board may have been inclined to accept incomplete
information before allowing focus to shift from the Hookston Station area to properties including both
Mayhew Center and WCM. We ask that the Regional Board make a thorough technicial review of ~
available rechnical data to assure itself, our client and the public that the existence or significance of
mypgradient source areas” is being appropriately discussed in the Hooksion Station project <locuments.

We continue our appeal to you 1o personally investigate the manoer in which this process has unfolded,

v and thé manner in-which Mayhew Center has been treated, and to meet with Mayhew Center to'ensure |-
- that you understand the history in this matter, and to confirm in writing that no investigation or report |
requiremnent is pending with respect 10 Mayhew Center at this time, - .. . : ‘
We Jook forward 1o hearing from you regarding this matter, including the request that WCM be required

to complete its site investigation and site history, and the request that you investigate and meet with us to:

discuss the manner in which Mayhew Center has been treated. Meanwhile, and without deferring our -

requests, if the coordinated ERM soil vaper workplan will be implemented on all the proposed properties,

- Mayhew Center is ready to cooperate in facilitating ERM's proposed activities. Thank you.

Véry truly yciur'_s,_

* Katharine E. Wagner

PR

Enciosures . 4 - -

cc: Dean Dunivan (wféncls.), via elecuonic mail | .
Michae) Bonnifield, Esg. (w/encls;), via electronic mail
Craig Andersen, Esq.(w/encls.), via clectronic mail
Gary Grimm, Esq. (w.encls.), via electronic mail
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